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_ recent appearance in this Journal of several articles on airline 
rates and fares highlights the increased attention being devoted 
to this subject by both the carriers and the Civil Aeronautics Board.’ 
This paper also deals with airline rate and fare policy but rather than 
discussing particular types of rates and fares or the criteria used by the 


Civil Aeronautics Board in approving fare structures and levels, the 
primary focus here is to attempt a broad outline of the relationship of 
price policy to the total airline economic objectives and to develop 
the bare bones of a strategy for price policy which may be useful in the 
next few years. In the interest of narrowing the problem as much as 
possible, discussion is confined to the passenger fares and the 16 do- 
mestic trunkline carriers.” 


In the past important economic decisions affecting the air transport 
industry have frequently been made, both by the carriers and by the 
CAB, on the basis of current shortrun industry conditions.* Those con- 
ditions have had a habit of changing rapidly and dramatically. The 
present situation happens to be a period of unusual prosperity for the 
carriers in marked contrast with the situation existing three, or even 





1 Jones and Davis—The Air Coach Experiment and National Air Trans- 
portation Policy—Parts I and II, Fall and Winter 1950-51, and Keyes—Recent 
Rate Policy of the Civil Aeronautics Board—Winter 1951. 

2 The discussion here has purposely been kept brief and the statements and 
conclusions generalized. No attempt has been made to write a detailed brief in 
support of specific action. Rather the purpose is to promote further discussion 
and investigation in the broad area of the relationship of pricing to the overall 
objectives for air transportation. 

_ 3 Perhaps the outstanding example of this type of decision was the Board’s 
series of cases on local service carriers. Originally conceived as short-run experi- 
ments, the rationale of a secondary route system was developed only after the 
experiment failed on economic grounds. With respect to the carriers, the air 
freight rate war in 1947-48 appears to have been conducted largely on short-term, 
largely non-economic considerations. 
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two, years ago. Yet, there is no assurance that these favorable conditions 
will continue. Both within the industry and within the economy as a 
whole, the elements of less favorable economic conditions exist.* Deci- 
sions on airline prices, however, although frequently of an ad hoc 
nature tend to have an effect for relatively long periods of time. The 
legal process for changing prices is slow and further, the price structure 
is so intermeshed that minor alterations soon develop into major sur- 
gery. As the importance of airline prices increases, it is necessary that 
pricing decisions to meet short-run situations be made within the 
framework of long-term objectives for the air transport industry and 
that pricing strategies be developed for achieving those objectives. 


The objectives for air transportation from the standpoint of the 
industry and of the public interest are not in serious conflict. The 
development and expansion of the industry continues, as it has since 
1938, to be a desideratum. Expansion and further development would 
clearly be of value to national defense and in addition would bring 
about the commercial and social advantages which the speed of air 
transportation can provide. But, although expansion for its own sake 
has in the past been regarded as an objective, the present state of the 
industry and its relationhip to other transportation agencies makes it 
appear that further expansion of the air transportation system should 
be somewhat more purposeful as to direction. Specifically, having been 
brought to its present state of development through generous govern- 
ment support, increasing attention should be directed to the develop- 
ment of air transportation in those fields where purely economic or 
commercial considerations justify its expansion. An exception to this 
general proposition might be made in the case of the expansion of the 
industry purely for national defense purposes where the value of ex- 
pansion in terms of increased military striking power can be clearly 
perceived.® Otherwise, however, it would appear to be desirable that 
the trunk airline system should be allowed to expand through its own 
efforts and in those directions where commercial considerations dictate. 


Certain existing trends in the industry should assist in the attain- 
ment of this objective. For example, the trend since World War II 
has been in the direction of providing service to marginal points 
through a secondary airline network which is clearly not self-support- 
ing. The support of this secondary system by the government is based 





4 A curtailment of the mobilization program and a softening in the rate of 
activity in the national economy could easily have seriously adverse effects upon 
airline traffic. Indeed, the peak in the traffic boom appears to have been passed 
in March 1951. This is not to say that traffic since March has not been highly 
satisfactory. On the other hand, after allowing for seasonal factors, the startling 
rate of increase in traffic which has taken place over the last year appears to be 
at an end. 

5 It would probably be preferable to have national defense airlift potential 
needed for an emergency available within the military establishment, provided 
that this could be accomplished effectively and economically. To the extent that 
this cannot be accomplished, it may be necessary to create additional reserve 
airlift potential within the civil air transport system. If this is done, the subsidy 
necessary to support the additional lift potential should be specifically designated. 
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upon an amalgam of political and social considerations rather than on 
economic justification. So long as this trend continues, the expansion 
of the trunk airline system will lie in more intensive operations of the 
existing route pattern rather than through an extension of that pat- 
tern. Although individual members of the airline industry continue 
to oppose this general trend on the basis that the secondary carriers 
constitute a potential threat of eventual competition, the policy seems 
well established.® 


The expansion of the trunkline system as a desirable objective 
raises questions of whether the present degree of government assistance 
to the trunkline carriers should be increased, decreased or kept approx- 
imately constant. The principle that the trunkline carriers should 
be brought to a point of self-sufficiency as rapidly as possible now re- 
ceives general support both inside and outside the industry. There are 
obvious political advantages for the carriers in achieving this goal. 
There are other intangible advantages relative to the abnormal effects 
of subsidy on carrier management which make the realization of this 
condition desirable.’ It would appear, therefore, that expansion should 
not be bought through increased operating subsidy but rather that the 
existing level of subsidy should be reduced. 


In addition to direct operating subsidization as furnished through 
mail pay, the carriers now receive a considerable volume of free serv- 
ices from the government in the way of weather information, airway 
traffic control, navigational aids and the like. Over the past few years 
various groups, including the Congressional appropriations committees, 
have proposed that the airlines pay reasonable fees for these govern- 
ment-furnished services. It is obvious that before the airline system 
can be regarded as self supporting some reimbursement to the govern- 
ment for these services must be made. In view of the subsidy element 
in mail pay, the argument has been made that the imposition of service 
fees on the carriers would in effect be simply a bookkeeping transac- 
tion involving the transfer of money from one branch of the govern- 
ment to another. But the favorable financial position of many of the 
carriers at present and of the trunkline industry as a whole, will, if it 
continues, invalidate this argument. The imposition of service fees 
could be absorbed as operating expenses.° 





6 See for example the recent speech of Chairman Nyrop before the Local 
Service Carriers Conference at Purdue University, July 1951, mimeographed. 

7 See, for example, O’Connell—Mail Pay Compensation under the Civil Aero- 
nautics Act—Indiana Law Journal—Fall 1949. 

8 It has been estimated that under an appropriate allocation, the cost of such 
government-furnished services so far as the certificated domestic carriers are 
concerned is about $25 million a year. This figure includes local service opera- 
tors. It has generally been suggested that charges to the carriers should not 
initially attempt to recover this entire amount but that service fees should be 
progressively increased over a period of time, starting with an initial recovery of 
approximately $8 million a year. 

®In the case of some of the carriers the imposition of fees for government- 
furnished services would be partially or wholly off-set by reductions in income 
or excess profits taxes. Thus the total effect upon net revenues would probably 
be considerably below the figures indicated in footnote 8. 
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Self-Sufficient Expansion 


The objective for trunkline air transportation over the next few 
years may thus be summarized as directed expansion on a self-sufficient 
basis. Such expansion should be directed to those areas where the air- 
lines have a natural economic advantage and should embrace programs 
both for reducing or eliminating direct operating subsidies and at the 
same time requiring the carriers to pay reasonable charges for govern- 
ment-furnished services. The achievement of this objctive would seem 
to be in close alignment with the general trend of national transporta- 
tion policy over the past few years and would furnish a sound founda- 
tion, based on economic realities, for the airline industry. 


There are, of course, a number of avenues by which this objective 
might be attained and it is doubtful whether any single approach to 
the problem is adequate. There are those who believe that the princi- 
pal key to the problem lies in the airline route pattern, using that term 
in its broadest meaning to embrace the degree of competition, type 
and the number of points served and the relationship between carriers. 
The importance of the route pattern clearly cannot be ignored. The 
fact remains, however, that the legal and procedural safeguards for 
maintaining the sfatus quo in the route pattern make changes in the 
route pattern a drawn-out process. Not even the creation of the sec- 
ondary airline system over the past few years mentioned above has 
basically altered the trunkline pattern. The injection of the equip- 
ment interchange has been a significant step. A few obviously un- 
economic points have been abandoned or transferred to the secondary 
carriers but few fundamental changes have been made. Nor is it prob- 
able that the future will see dramatic changes. Changed competitive 
conditions will probably occur more because of carrier action in install- 
ing new equipment, improving scheduling and the like rather than 
through readjustments by the Civil Aeronautics Board. The fact is 
that, basically, the route pattern is a good one with only peripheral 
imperfections. Present indications seem to point to a period of relative 
route stability.?° 


The importance of mail rates including subsidy as a key element 
in the airline economic equation will almost certainly decline in the 
period ahead. Heretofore, with the exception of a brief period during 
World War II, mail rates have been a major balancing element be- 
tween profit and loss. As commercial revenues are able to absorb a 
larger share of expenses or cover all expenses, commercial fares will 
come to occupy the role once played by mail rates. ‘The current con- 
troversy raging over the separation of mail pay and subsidy appears 





10 For example, the Board recently suspended action on an investigation into 
the degree of competition which exists on the Washington-Chicago route. Similar 
investigations are proceeding through the Board at a leisurely rate. The cele- 
brated National Investigation, insofar as it contemplated a possible dismember- 
ment of the carrier, has likewise been terminated without action, although the 
question of interchange between National and carriers serving Latin America 
remains in issue. 
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to be a concluding rather than an introductory chapter in the history 
of mail rates as a dominant economic factor for the trunkline carriers. 
The gradual development of industry sympathy for the idea of separa- 
tion is in and of itself an indication of the declining importance of 
subsidy. It is significant that the current debate centers principally 
around ways and means of effecting separation rather than the princi- 
ple itself. 


Defining the Ingredients for Expansion 


The necessary ingredients for an expansion of air transport in the 
directions and under the conditions noted above are not difficult to 
define. A good relationship must be maintained between costs and 
revenues. The market must be constantly expanded. Finally, sufficient 
stability in traffic and earnings and general economic conditions must 
be present to permit the formulation of relatively long-term plans for 
expansion including the ordering of equipment. It is obvious that 
commercial fare policy is an important factor in this type of equation. 
Before discussing the factor of fares, however, attention will first be 
given to the question of industry stability. 

Over the last 10 years the economic forturnes of the trunkline 
carriers have fluctuated widely and rapidaly. The post-war plans of 
many of the carriers were drastically curtailed not only because of 
financial inability to carry out expansion programs but also became 
the market needed to support expanded and on-order facilities failed 
to keep pace and actually contracted. There can be no doubt that the 
feast-or-famine characteristics of the airline cycle seriously impeded the 
orderly progress of development of the industry in the post-war period. 
Only within the last year has the industry as a whole recovered from 
the shattering effects of the airline’s private post-war depression. 

Many of the carriers were saved from the full consequences of the 
post-war depression only through substantially increased mail rates. 
With the separation of mail pay and subsidy and with consequent 
closer control of annual subsidy approproations by the Congress, re- 
course to the Federal Treasury may well be a more difficult and more 
time-consuming palliative for future emergencies. It is essential, there- 
fore, that the industry be not only allowed but encouraged to estab- 
lish during periods of favorable earnings reasonable reserves against 
future emergencies. 

Although the carriers receive unusually favorable treatment under 
the existing excess profits tax law, there is no assurance that this treat- 
ment will result in the buildup of the type of reserves which appear 
to be necessary.1! Indeed, the retained profits provisions of the Inter- 
nal Revenue Code make difficult the creation of adequate reserves. It 
now seems improbable that there will be any change in the Excess 
Profits Tax during the present year. Future examination of the excess 
profits tax provisions with respect to the airlines should be expanded to 





11 See PL 774—81st, Chap. 932, 2nd Sess. Title IV, Sec. 402 and 458. 
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embrace the feasibility of special reserve provisions for the air carriers 
during periods of relative prosperity. In connection with the funding 
provisions provided for merchant shipping in the Merchant Marine 
Act of 1936, the Treasury Department has taken the position that these 
provisions provide hidden subsidy for the industry. The suggestion 
that airlines be permitted to build up special reserves either to meet 
future losses or for the purchase of new equipment is not intended to 
provide the carriers with a new form of subsidy — concealed or ap- 
parent. Rather, the suggestion is made in recognition of the fact that 
the existing tax laws may weigh heavily on industries where profita- 
bility fluctuates sharply and where the buying of capital equipment at 
a particular time is frequently a requirement to continued successful 
operation. Although the creation of such reserves is probably not the 
sole solution to the problem of greater economic stability, the estab- 
lishment of such reserves could be an important step in assisting the 
expansion of the industry. 

It may be questioned whether even with greater economic stability 
the airline industry will be capable cost and revenue-wise of meeting 
the objectives set forth above including the creation of reserves against 
future contingencies. Profitable operations and hence the ability of 
the industry to proceed on a self-supporting basis, will depend both on 
the cost levels which can be attained and on the volume of traffic and 
revenue which can be generated. 

Through increased efficiency in operations and through the installa- 
tion of more economic equipment, the airlines have in the last three 
years been able to lower their unit capacity costs — cost per available 
ton mile — despite increases, in some cases drastic increases, in the cost 
of wages, supplies, parts, material and services. This considerable 
feat, sometimes lost sight of in the maze of statistics on the industry, 
is a reflection of generally tighter managerial control, and of improved 
productivity of labor. In part, it also reflects the efficiency of the new 
equipment placed in service and of the economies inherent in larger 
scale operation and in intensive use of fixed airline plant and overhead 
personnel. Many of the ingredients of airline costs have risen con- 
siderably in the last few months. Further increases are in prospect. It 
is still too early to say whether these increases have been so great as 
to reverse the downward trend of unit capacity costs. An offsetting 
factor will almost certainly be the large volume of new equipment 
scheduled for delivery over the next few years. This equipment should 
assist either in holding the unit cost line or in continuing its down- 
ward trend through offsetting increases in the price of various services 
and supplies which the airlines buy.” 





12 The following figures indicate, for the domestic trunk-lines, operating 
costs in cents per available ton-mile. 
1948 30.40¢ per available ton mile 
1949 28.91 
1950 27.75 Source: CAB Form 41 and Recur- 
rent reports of traffic and mileage 


1951 
(1st Q. only) 27.69 
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Other factors both favorable and unfavorable can be expected to 
affect airline unit costs in the near future. The availability to the car- 
riers of government contracts for transportation, training, maintenance, 
etc., should be a favorable factor since such contracts in the past have 
typically absorbed a considerable portion of normal airline overhead. 
Unfavorable factors include the necessity of absorbing new personnel, 
the development of operating bottlenecks as plant and capacity are 
used more intensively and a somewhat reduced pressure for cost con- 
trol bred both by the excess profits law and by high volumes of traffic. 
On balance, however, it would seem probable that airline unit capacity 
costs over the next two to three years have a good chance either of re- 
maining at existing levels or of declining to still lower levels. 


During the latter part of 1950 and during all of 1951 to date the 
combination of steady or declining unit capacity costs plus the rapid 
buildup in traffic volume has brought about a rapid reduction in reve- 
nue ton mile costs.’* In consequence profits have likewise increased 
rapidly, especially since the increased traffic was secured for the most 
part at unit revenues only slightly lower than those previously in ef- 
fect.14 The increase in traffic volume over the last year is usually as- 
cribed to the Korean incident and the consequent mobilization pro- 
gram. Certainly, a great deal of the traffic increase can be accounted 
for because of these factors. Other stimulating factors appear to have 
been a relatively good safety record, a high level of general economic 
activity and the gradual expansion of coach services. 


New Capacity Requires Profitable Load Factors 


The carriers have been quick to interpret the traffic increase as a 
portent of permanently increased volume. On this basis and because 
of their improved financial condition and prospects, extensive orders 
have been placed for new equipment. When this equipment has been 
delivered and is in service, the capacity of the carriers will have been 
increased substantially even though existing obsolete aircraft are re- 
tired. The test of the carriers’ ability to maintain a steady rate of 
expansion will be whether this new capacity can be operated at prof- 





13 The following figures indicate, for the domestic trunk-lines, operating 
costs in cents per revenue ton mile. 
1948 58.24¢ per revenue ton mile 
1949 53.79 
1950 47.91 Source: CAB Form 41 and Recur- 


1951 rent reports 
(1st Q. only) 46.09 


14 The following figures indicate yields per passenger mile for the domestic 
trunk-lines. 
1949 1st Quarter 5.86¢ per passenger mile 
2nd Quarter 5.76 
8rd Quarter 5.68 
4th Quarter 5.73 
1950 1st Quarter 5.66 
2nd Quarter 5.53 Source: CAB Form 41 
8rd Quarter 5.42 and recurrent reports 
4th Quarter 5.58 
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itable load factors. It will be at this point when decisions concerning 
pricing will become crucial. 

Basically, airline fares are today calculated on the basis of 6.18 
cents a passenger mile with mileage being calculated through all cer- 
tificated points. There are numerous deviations both from standard 
mileage calculations and from the standard rate per mile and, of 
course, the mileage of the carrier having the shortest route between 
two given points sets the fare, other carriers with longer mileage meet- 
ing the fare and obtaining a yield lower than 6.18 cents. The present 
basic airline fare structure and level is the result of a number of re- 
visions made to a pattern of fares developed during World War II. 
There is no particular magic about the level of 6.18 cents. It is simply 
the arithmetic product of three 10% fare increases added to the basic 
level which existed during the latter days of the war. 

On top of the basic fare structure and level there has been super- 
imposed a series of promotional discounts and special fares, including 
a round-trip discount, half fare for children, and so so-called “family” 
fare. Generally speaking, these discounts are system-wide. In addition, 
there has grown up, especially since the fall of 1948, a structure of 
excursion and coach fares available only between specific points or for 
certain seasons of the year. 

A further generalization which may be made concerning the fare 
structure is that it is built on a straight mileage basis with no taper 
in the rate per mile as distance increases. Exceptions to this generaliza- 
tion exists as for example the injection of a slight taper into the trans- 
continental coach fares and the numerous instances of so-called com- 
mon fares — that is, the charging of the same price for transportation 
to two terminals which are not the same distance from the point of 
origin.’> In addition, no attempt is made in the structure to have 
differential charges for light traffic density routes or route points. 

It is thus apparent that the present fare structure of the industry 
is far from being one which is basically tailored to the cost of handling 
different blocks and classes of traffic. Rather, value of service seems 
to have been the dominant factor in setting the present fare pattern. 
Nor is this surprising since until recently a fare level based on cost 
would have been so high as to curtail traffic volumes. The subsidy 
provisions of the Civil Aeronautics Act were designed to permit, and 
indeed virtually guaranteed, adherence to value of service as the 
dominant approach to commercial rate-making.'® 

As pointed out so clearly in the excellent article by Dr. Keyes 
which appeared in this Journal recently,’7 the principal concern of the 





15 The West Coast Common Fare Investigation is now well advanced through 
the procedural machinery. Generally speaking the position of Public Counsel 
has been critical of the existing common fare structure. The carriers have op- 
posed changes in the structure, basing their opposition in part on the common 
fares of the railroads. 

16 Until recent years, the Board seldom questioned the level of structures of 
the carriers’ fares in mail rate proceedings. 

17 Op. cit. 
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Board in the rate field over the past few years has been the maximiza- 
tion of the net revenues of the carriers, so as to reduce mail pay require- 
ments. In this connection the attention of the Board has been in- 
creasingly focused on the cost aspects of the pricing structure.’® Al- 
though individually the carriers are acutely aware of the relationship 
between total revenues and total costs (price level), there has been 
considerable reluctance in approaching the price structure from the 
standpoint of differential charges based on cost considerations. This 
does not mean that the carriers are not conscious of the wide cost 
differences in handling different classes of traffic. There is almost com- 
plete unanimity among the carriers, for example, as to the high unit 
cost of serving short-haul traffic.*® There is a good appreciation of the 
general impact of what might be described as the “boarding” costs per 
passenger, irrespective of the length of haul. But thus far these general 
concepts have not been translated into alterations in the fare structure. 
Competitive stale-mate appears to have been the most powerful single 
deterrent.?° A second and more subtle deterrent apparently is the fear 
that too close adherence to strict cost standards will lead to fares which 
are unrealistically high for some classes of traffic (value of service will 
be exceeded for a major portion of the market). Finally, straight 
mileage farees have a competitive advantage for the long-haul carriers 
vis a vis short-haul carriers who cannot support losses on short-haul 
traffic through more lucrative long-haul traffic. Since the value of air 
service tends to increase with distance, in contrast with decreasing 
costs, the long-haul carriers are in a highly favorable position. 

Within reasonable limits increased attention to and emphasis on 
cost considerations in the structure of airline fares would correspond 
closely with the broad objectives postulated above for the trunk-line 
system, namely the expansion of the system into areas where it has an 
economic advantage. It would be easy for the trend to a cost-tailored 
price structure to be conducted so hastily or so haphazardly as to se- 
riously disrupt existing markets. But granted a realistic approach, a 
price structure which corresponded more closely than at present to 
actual cost configurations for various types of traffic is clearly desirable. 















































Need to Evolve a Price Structure 


Although such a trend may be posited as a pricing objective, its 
accomplishment is a matter of considerable difficulty. Determining 





18 This has been particularly true with respect to various proposals for coach 
service and with respect to summer excursion fares to Florida, first filed in 
1948 and first effective in 1949. 

19 For example, see the exhibits of American Airlines in the Transcontinental 
Coach case in which there appears a detailed analysis of the cost of handling 
traffic having varying lengths of haul. 

20 The carriers appear to be willing to charge somewhat higher fares than 
the industry average over non-competitive segments or in non-competitive areas. 
For example, the Northeast fare level north of Boston and on its Cape Cod route 
is well above the industry average. These higher fares and similar ones on other 
carriers, reflect in part the relatively sparsity of traffic and also the fact that the 
traffic is, in general, short-haul. 
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the proximate cost characteristics of particular traffic is in itself a 
formidable task. There is danger than an attempt to reach the goal 
will end only in a protracted debate among the accountants and cost 
analysts. Unfortunately, costing is an inexact science. The problem 
must, therefore, be approached in a spirit of compromise by both the 
carriers and the Board. The important thing is that a broad program 
of investigation and price structure modification be begun and that it 
be moved forward as an evolutionary, rather than a revolutionary, 
process.*? 


The exact nature of an airline price structure tailored more directly 
to costs cannot be foreseen at present. It seems likely that it would 
involve alternatively either some kind of terminal charge or else a 
fare per mile which declined (tapered) with distance. 


Parallel to and closely related to a program for modifying, on an 
evolutionary basis, the structure of airline fares, examination must be 
given to the fare level, and particularly to the feasibility of a dual price 
level. The considerably expanded volume of trunk airline capacity 
which will be available within the next two years has been noted above. 
It is doubtful whether complete reliance can be placed upon an 
expanding first-class travel market for sufficient volume to fill this 


capacity. 


Since the inauguration of coach service there has been a clear divi- 
sion of opinion among the carriers as to the ultimate role of such 


service and the generally desirable level of airline fares. 


A majority of the industry appears to favor, certainly for the short- 
term, the maintenance of at least the existing fare level with coach 
services and other promotional fares so segregated and restricted as 
to bring about minimum diversion from first class service and a mini- 
mum impact upon the first class fare level. A minority group of car- 
riers appears to believe that average airline fares must be reduced in 
the interest of broadening the market. It is perhaps significant that 
most of the carriers making up this minority group have been faced, 
over the past few years, with unusually severe competitive problems. 
Typically, they have had the task of breaking into a market where an 
existing carrier was already entrenched. The volume of traffic which 
the new carrier could attract through usual airline promotional devices 
was simply not sufficient to permit profitable operations under a rea- 
sonable schedule pattern. These carriers believed that in a broadened 
market, where new traffic was being generated, they would be on a 
more equal footing with the established carrier. The obvious way to 





21JIn this connection it seems doubtful whether the usual type of formal 
investigation is a satisfactory method of working out revisions in the fare 
structure such as those contemplated. Almost of necessity formal proceedings, 
fitted out with the usual legal trappings of orders, hearings, cross-examination, 
briefs and oral argument, develop into adversary proceedings, with strongly 
held and conflicting emg seerg held respectively by Public Counsel and the car- 
riers. It seems possible that at least initially a more informal approach would 
prove more effective in developing a sounder fare structure. 

















agements. 


The relative success of most of the coach services operated by the 
certificated carriers combined with the successful operations of certain 
of the irregular carriers suggests that there is indeed a broad airline 
market below the economic level usually regarded as first-class trav- 
ellers. It is difficult to tell on the basis of existing experience the ex- 
tent to which transfer and diversion takes place between these two 
market segments. It is apparent, however, that substantial volume of 
business is available which is willing and able to move at approxi- 
mately a 6 cent level and which is not subject to diversion. At the 
same time, there are obvious limitations on the size of this market and 
the degree to which it can be expanded. It is significant that down 
to the outbreak of the Korean incident, the increase in total airline 
traffic which had taken place since the dark days of 1948 could be 
largely ascribed to the traffic handled on the coach services and other 
promotional fares offered by the carriers. 


The desirability of retaining a high proportion of firm first-class 
traffic while at the same time providing an expanded volume of total 
air traffic suggests that ultimately a dual fare level may be preferable 
to a general reduction in fare levels. The continued availability of 
a large proportion of existing 6 cent traffic would permit reductions 
in second-class fares to lower levels than as though a single level fare 
system were in effect. As in the case of fare structures, the exact levels 
of a dual fare system and the spread between the levels cannot be fore- 
casted at the present time. The question of spread would appear to 
depend largely upon the transferability of customers from one class 
to another because of price differentials or because of service restric- 
tions. The nature of desirable restrictions and the degree of spread 
can in all probability only be determined through trial and error. 


Assuming that the coach or lower fare services are provided in high 
density equipment, and that such service is confined to relatively long- 
haul traffic, such services should be as profitable to the carriers as the 
first class service at equivalent load factors. It has been alternatively 
suggested that in the interest of high aircraft utilization, coach services 
be operated with the same equipment which is used for first-class 
traffic during peak hours and that the lower fare services be confined 
to off-peak periods. Under some circumstances and for certain carriers 
such a proposal might well have merit. On the other hand, the oper- 


broaden the market was through price reduction. To be sure, not all 
carriers faced with acute competitive problems reacted in this way 
and some carriers which favor reductions in the price level have been 
relatively successful in attracting a larger share of the first-class market 
since the early days of their certification. The generalization is strongly 
tinctured by the over-all marketing approach of the individual man- 


Dual Fare Preferable to General Reduction 
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ation of low fare services at inconvenient times would seem to reduce 
the likelihood of sufficiently high load factors in low density equip- 
ment to make for profitable operations. 

The establishment of a dual fare level in conjunction with a gen- 
eral trend in the price structure to correspond more closely with cost 
characteristics would appear to constitute the basic pricing objectives 
for the industry over the next few years. Both elements would be 
aimed at achieving the broader objectives set forth above for the in- 
dustry. It is of particular importance that short-term conditions not 
divert the attention of the Board or the carriers from these broad 
objectives. Because of the close parallel between the current situation 
and the situation existing at the beginning of World War II it is in- 
teresting to recite briefly the action of the Board at that time with 
respect to passenger fares. 


Immediately following Pearl Harbor there were growing demands 
by the military for airline equipment. Small blocs of transport planes 
— either those in airline service or those on order but not yet deliv- 
ered to the carriers — were siphoned off to the military or to lend-lease. 
During the first six months of 1942 at a time when they were losing 
capacity, the airlines as a direct result of the war were experiencing 
unprecedented traffic loads. In May 1942, six months after Pearl 
Harbor, the domestic airline fleet was reduced to 165 aircraft, or ap- 
proximately one-half its pre-Pearl Harbor level. In July 1942 the 
carriers in an effort to curtail demand which exceeded their available 
capacity and to maximize revenues, removed all promotional fares 
including the round-trip discount, children’s one-half fares and the 
15% discount granted to air-travel plan accounts. Throughout the 
latter half of 1942, despite rising costs and curtailed capacity, airline 
profits rose perceptibly, particularly for the larger carriers. 


Flat Reduction Was Short-Term Method 


During the same period, the Civil Aeronautics Board on several 
occasions put the airlines on notice that it intended to examine the 
level of passenger fares and express rates in the light of current and 
prospective high airline earnings. In March 1943 the Board required 
eleven of the carriers to show cause why they should not reduce pas- 
senger fares by a flat 10%. The response of the carriers was varied. 
Generally speaking, the Big Four which were showing the most favor- 
able profits, agreed after a period of trading and negotiation wth the 
Board to a fare reduction which approximated 8%. The remaining 
carriers covered by the show cause order were not in such a favorable 
condition. They were faced with mail rate cases which promised to 
reduce greatly their mail revenues, their capacity was sharply restricted 
and traffic was taxing that capacity to its limits. They could see little 
economic or other justification for a decrease in passenger fares. Being 
at least partly competitive with the route structures and hence the fare 
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pattern of the Big Four, however, these smaller carriers generally 
speaking had no choice but to follow the fare reductions.” 

The fact that fare reductions were ordered by the Board on a 
straight-line basis made their impact on the various carriers widely 
different. The apparent justification for the ordered reductions was 
to reduce profits and as a public relations gesture. Neither justifica- 
tion was well calculated to the industry or to bring its price structure 
into accord with the basic economic characteristics of the industry. 
The reduction was based, in brief, on short-run considerations. 

Although there is no indication at present that the Board is con- 
templating any fare reductions (indeed the evidence points in the 
other direction) there is likewise little indication that it is develop- 
ing and implementing vigorously a long-term fare program in cooper- 
ation with the industry. In the absence of such a program, the danger 
of ad hoc pricing decisions is increased. 

Neither the Board nor the carriers should feel embarassed at the 
present time by a period of favorable earnings provided that in part 
at least such earnings are being devoted to a general strengthening of 
the industry and so long as reasonable progress is being made toward 
achieving the basic objectives of the industry for the next few years. 





22 At the same time numerous readjustments and recalculations were made 
in the mileage factors used to compute rates so that in addition to a lower level 
of fares, there also came into being a basically new fare structure which for the 
first time was relatively uniform for the air transport system as a whole. 
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_ extent of United States participation in the preparation and 
drafting of the Convention relating to the Regulation of Aerial 
Navigation (Paris 1919) has been little appreciated. The fact that the 
United States signed this convention but did not ratify it is well known. 
But the more important fact that its delegates took a leading part in 
urging the adoption of certain of the basic principles of the convention, 
and that its representative on the Legal Subcommission cast a crucial 
deciding vote which may have changed much of the subsequent devel- 
opment of the international law of commercial entry of the aircraft of 
one contracting State into the territory of another, is practically un- 
known. 

The Paris Convention (as it will be referred to hereafter) was 
drafted by the Aeronautical Commission of the Peace Conference in 
Paris in 1919. The delegates of the United States on the Commission 
were Rear-Admiral H. S. Knapp, U.S. Navy, and Major-General M. 
M. Patrick, U.S. Army. Their report submitted to the Secretary of 
State of the United States, dated from Paris 10 July 1919,? together 
with the official minutes of the Aeronautical Commission,? and the ver- 
batim stenographic report of the meetings of the Legal Subcommission 
of the Aeronautical Commission * constitute original source material 
which no student of the period should overlook. As stated by the 
United States delegates, the background of the organization of the 
Aeronautical Commission was as follows: 


“The Aeronautical Commission of the Peace Conference was 
formed as the result of an invitation made by M. Clemenceau, Pres- 
ident of the Preliminary Peace Conference, in his letter of 25 
January, 1919, to the principal Allied and Associated Powers, in 





1 Report of the United States Delegates to the Aeronautical Commission of 
the Peace Conference (transmitted to the Secretary of State July 10, 1919). 
[Ms. in National Archives, Washington]. 

2 Conférence de la paix, 1919-1920, Recueil des actes de la conférence, Partie 
VII, Préparation et signature des traités et conventions divers, Procés-verbaux 
et textes, A—Conventions générales entre alliés, 1) Commission de ]’aéronautique. 
Paris, Imprimerie nationale, 1933. 

Pg Paix de Versailles-Aéronautique, Paris, Editions internationales, 1934, 
p. “s 
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which he proposed that such a body be created. Considerable cor- 
respondence took place between Heads of Governments, and finally 
the President of the United States authorized participation by the 
United States on the new Aviation Committee, and the American 
Delegates received appointments as the representatives of the 
United States on the Inter-Allied Aviation Committee. The first 
meeting of this Committee took place on the 6th March, 1919.... 


“The Aeronautical Commission was formally recognized by the 
Supreme Council of the Peace Conference by communications dated 
the 12th and 15th March, 1919...” * 


The formal action of the Supreme Council of the Peace Conference 
referred to by the United States delegates was contained in the resolu- 
tion prepared and introduced by Balfour of Great Britain, to which 
Clemenceau (France) and Lansing (United States) consented, as fol- 
lows: 

“It is agreed — 

1. That the existing aviation Commission, consisting of two 
representatives each of the United States of America, the British 
Empire, France, Italy and Japan, with five representatives of other 
States at the Conference shall be recognised and invited to con- 
sider: — 

(a) Aerial matters arising out of the work of the Preliminary 

Peace Conference or referred by the Commissions set up 
by the Conference. 

(b) A Convention in regard to International Aerial Navigation 

in time of peace. 

2. That the question of the commercial aviation to be allowed to 
Germany be referred to this Commission.” 5 


When the Commission was finally set up, it actually consisted of 
two delegates from each of the following States: United States of Amer- 
ica, Great Britain, France, Italy and Japan; and one delegate from each 
of the following seven States: Belgium, Brazil, Cuba, Greece, Portugal, 
Rumania and Serbia. A very considerable part of the work of this Com- 
mission was devoted to military problems, particularly the effort to 
prevent or limit German air rearmament after the conclusion of peace. 
The historic failure of this effort must be charged to the Supreme War 
Council and not the Aeronautical Commission, whose views were over- 
ridden.* These current military problems did have some effect on the 
drafting of the Paris Convention, but not nearly so much so as has 
been sometimes charged. The men who actually wrote the convention 
were Civilians and international lawyers familiar with much of the his- 





4 Report of the United States Delegates to the Aeronautical Commission, 
op. cit p. 1. For additional facts as to the background of the formation of the 
Aeronautical Commission, see: Albert Roper, La Convention internationale du 
13 octobre 1919 ..., Paris, Recueil Sirey, 1930, Chap. 2; Kenneth W. Colegrove, 
International Control of Aviation, Boston, World Peace Foundation, 1930, 
Chap. 4: John C. Cooper, The Right to Fly, New York Henry Holt, 1947, pp. 57-58. 

_5 U.S. Department of State, Papers relating to the Foreign Relations of the 
United States-The Paris Peace Conference 1919, Washington, U.S. Govt. Print. 
Off., 1942-Vol. 4, p. 342. 

6 For discussion of these problems, see: Cooper, The Right to Fly, op. cit., 

Chaps. 4 and 5. 
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toric development of international transport law, although the basic 
principles on which the convention was founded were adopted by the 
Aeronautical Commission itself which consisted largely of military and 
naval officers. The Legal Subcommission, which actually prepared the 
convention, did not meet until after these principles had been agreed 
upon. 

On March 17, 1919 the Aeronautical Commission met to examine 
“the fundamental principles which should be adopted for air naviga- 
tion in such manner as to permit the Subcommissions to take up their 
work following the directives fixed by the Commission.” Present among 
others were Admiral Knapp and General Patrick for the United States, 
assisted by Col. E. S. Gorrell, who in later life became president of the 
Air Transport Association of America. The United States delegates 
took an immediate and decisive part in directing the course of the dis- 
cussion. On the motion of Admiral Knapp the Commission adopted 
as its first principle the acceptance of the rule that each State is sov- 
ereign in the airspace above its territory, as follows: 


“1. Recognition: (1) of the principle of the full and absolute 
sovereignty of each State over the air above its territories and 
territorial waters, carrying with it the right of exclusion of foreign 
aircraft; 

(2) of the right of each State to impose its jurisdiction over the 
air above its territory and territorial waters.” 


As its second principle, the Commission adopted the following: 


“2. Subject to the principle of sovereignty, recognition of the 
desirability of the greatest freedom of international air navigation 
in so far as this freedom is consistent with the security of the State, 
with the enforcement of reasonable regulations relative to the ad- 
mission of aircraft of the contracting States and with the domestic 
legislation of the State.” 


On motion of General Patrick, it was decided that this principle 
would apply only to contracting States and not to all foreign States. 
This was clarified by the third principle adopted by the Commission 
as follows: 


“3. With regard to domestic regulations relative to the admis- 
sion and treatment of the aircraft of the contracting States, recog- 
nition of the principle of the absence of all discrimination on the 
ground of nationality.” 


While no dissenting voice was heard on the acceptance of the prin- 
ciple of national airspace sovereignty, sharp differences later developed 
as to the extent to which aircraft of contracting States should be author- 
ized by the convention itself to have commercial privileges into and 
through the territory (including the airspace) of other contracting 
States. It is interesting to note that the delegates of the United States 
took so positive a position on the subject, when the United States had 
taken practically no part in official discussions prior to World War I 
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as to the extent of the right of a State to control the use of its airspace 
by foreign States.’ 

The United States had made no preparations prior to the Peace 
Conference to assist in drafting a post-war convention for the regula- 
tion of international peacetime air navigation. On the contrary, both 
Great Britain and France had given careful and extensive thought to 
the subject and had prepared drafts of proposed conventions and in- 
ternational regulations. The official minutes of the Aeronautical Com- 
mission contain both British and French proposals for an international 
convention. But the evidence is incontrovertible that draft conven- 
tions were also prepared by the delegates of the United States (appar- 
ently while the Aeronautical Commission was in session) and were 
circulated to other delegations and were actually considered and used 
in the final draft of the convention. The report of the United States 
delegates to the Secretary of State says: ‘“‘Draft Conventions relating to 
International Air Navigation, as drawn up by the Delegates of Great 
Britain, France, Italy and the United States were exchanged among 
the various Delegations and served as a basis for discussion and solution 
of the questions presented to the Sub-Commissions in their work of 
drawing up an international Convention. (Copies of these drafts ap- 
pended, marked C-1 to C-6 enclosed herewith) .” 

The exhibits to the United States delegates’ report are actually as 
follows: C-1, the British draft convention just as it appears in the 
minutes of the Aeronautical Commission, with added notes and com- 
ments by the United States delegation; C-2, a provisional draft of reg- 
ulations for adoption in Great Britain to cover civil aviation “pending 
the settlement of an international convention;” C-3, an English trans- 
lation of the draft convention proposed by France, together with added 
notes and comments by the United States delegation; C-4, an American 
draft international convention; C-5, a second American draft; C-6, a 
document entitled “Italian Proposed Draft Convention for Air Navi: 
gation,” but correctly described in its sub-title as “Italian Air Ministry 
Proposal for Aerial Navigation Laws.” 

The evidence in the report is not clear as to which of the two 
United States drafts stated the final position of the delegation. How- 
ever, comparison of the texts (to be discussed hereafter) and other 
evidence clearly indicates that the second draft stated the official United 
States position. The first draft (C-4) comprised thirty articles and 
seemed to be nothing more than a redraft of the British proposal. The 
second American draft (C-5) comprised twenty-six articles, was more 





7 My own extensive and as yet unpublished research on the historical devel- 
opment of the law as to the right of a State in the airspace above its surface 
territories indicates that without question the rule of national airspace sover- 
eignty was an accepted and generally understood part of international law prior 
to the outbreak of World War I, that the acts of States during the war were 
consistent with the existence of this rule, and that the attacks on the rule prior 
to World War I were purely doctrinal and never accepted or supported by any 
formal position of any State in the international community. The Paris Con- 
= did nothing more than restate the existing international law on the 
subject. 
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condensed, and varied in important details from the British proposal. 
A copy of this draft was furnished after the Peace Conference by Gen- 
eral Patrick to Mr. Ray Stannard Baker and appears as one of the 
documents in his semi-official work Woodrow Wilson and World Settle- 
ment. Referring to this draft, Baker states that “their draft furnished 
many of the articles finally incorporated in the convention.”* The text 
of this second, and apparently official, American draft is printed with 
this article as an appendix. 

The noteworthy feature of the British draft, so far as international 
air law is concerned, was its statement in favor of sovereignty in the 
air coupled with extremely broad privileges of flight — practically what 
we would now call the “Five Freedoms.’’ Great Britain had long 
favored official acceptance of the right of each State to control flight 
over its territory as the basic principle of international air law. As early 
as 1911 a proposed ‘Aerial Navigation Bill” had been drafted in Great 
Britain (although never introduced in Parliament) which opened with 
the following recitals: 


“WHEREAS the sovereignty and rightful jurisdiction of His 
Majesty extends, and has always extended, over the air superincum- 
bent on all parts of His Majesty’s dominions and the territorial 
waters adjacent thereto: 

“And whereas it is expedient to regulate the navigation of air- 
craft, whether British or foreign, within the limits of such jurisdic- 
tion, and in the case of British aircraft to regulate the navigation 
thereof both within the limits of such jurisdiction and elsewhere:” 9 


It was therefore not surprising that the British 1919 draft was based 
on sovereignty, but nothing in published discussions prior to World 
War I indicated that the British Government did favor the widely ex- 
tended commercial air navigation privileges suggested in the draft 
presented at Paris. The critical articles of the British draft are as fol- 


lows: 

“Article 1: — The High Contracting Parties recognise the full 
and absolute sovereignty and jurisdiction of every State over the 
air above its territories and territorial waters, but subject thereto 
the aircraft of a contracting State may fly freely into and over the 
territories of the other contracting States provided they comply 
with the regulations laid down by the latter. Such regulations will 
permit the free navigation of foreign aircraft except in so far as 
restrictions appear to the State to be necessary in order to guar- 
antee its own security or that of the lives and property of its inhabi- 
tants and to exercise such jurisdiction and supervision as will 
secure observance of its municipal legislation. The regulations shall 
be imposed on foreign aircraft without discrimination except in 
times of great emergency when a State may deem it necessary to 
safeguard its own security. It is, however, agreed that any one 
contracting State may refuse to accord to the aircraft of any other 





8 Ray Stannard Baker, Woodrow Wilson and World Settlement . . ., Garden 
City, N.Y., Doubleday Page, 1922, Vol. 2, p. 460, Vol. 3, p. 419. 
9 Reports of the Civil Aerial Transport Committee . . ., London, H. M. 


nang gg Office, 1918 (Cd. 9218), Appendix B to Report of Special Commit- 
tee No. 1. 
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contracting State any facilities which the latter does not itself 
accord under its regulations. 

“Article 2:— Each contracting State shall have the right to 
impose special restrictions by way of reservation or otherwise with 
respect to the public conveyance of persons and goods between two 
points on its territory, but such restrictions may not be imposed on 
a foreign aircraft where such aircraft is proceeding from one point 
to another within the territory of the contracting State either for 
the purpose (1) of landing the whole or part of its passengers or 
goods brought from abroad or (2) of taking on board the whole 
or part of its passengers or goods for a foreign destination, or 
(3) of carrying between the two points passengers holding through 
tickets or goods consigned for through transit to or from some 
place outside the territory of the contracting State.” 


The privileges contemplated by these two articles were limited to 
aircraft of contracting States. This was emphasized further by the pro- 
visions of Article 3 of the British draft which stipulated that “no con- 
tracting State shall, except by special and temporary authorization, 
permit any foreign aircraft to fly over its territory” unless it possessed 
the nationality of a contracting State. 


The French draft presented at Paris was much shorter and simpler 
than the British draft. It contained no definitive statement as to na- 
tional sovereignty in the airspace, but was based on that legal theory. 
This necessarily follows from Article 1 of the French draft which stated 
that “Only aircraft belonging entirely to owners belonging to one of 
the contracting States . . . shall be allowed to fly over the territories 
of the contracting States.” 


The notes included in the exhibits to the United States delegates’ 
report referred to above are most illuminating. The form in which 
they are presented indicates that they were among the papers circulated 
to other delegations. Commenting on the French draft, the United 
States delegation suggested the inclusion of a preliminary article as 
follows: 


“The contracting States declare that the sovereignty of States 
extends throughout the atmosphere above their own territories, 
including their territorial waters; but that no State may claim 
sovereignty of any part of the atmosphere over the High Seas 
or over waste portions of the land that are subject to no particular 
jurisdiction.” 


Commenting on the necessity of an article of this kind, the United 
States delegates said: 


“The sovereignty of the atmosphere is nowhere the subject 
of any formal international agreement. It is fundamental to any 
consideration of international aerial intercourse, as it is also to 
aerial questions connected with a state of war. Even if it be held 
that there is a common consent to the effect of this proposed Article, 
it will be declaratory — a formal conventional statement removing 
the subject from the realms of speculation in so far as the attitude 
of the assenting contracting parties is concerned.” 
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Commenting further on the French draft, they added: 


“The Draft nowhere expressly stipulates that a contracting 
State shall permit foreign aircraft, even of other contracting 
States, to enter its jurisdiction. It may be presumed that this has 
been intentional in a draft prepared with so much care. In the 
light of their peculiar qualities in peace in connection with 
Customs, Health, Immigration and Espionage laws, and in war 
because of their ready conversion into powerful military instru- 
mentalities, and the difficulties of effective control at all times — the 
day does not seem to have arrived when any obligation to permit 
foreign aircraft to enter a State’s jurisdiction should be adopted 
by international agreement. The most that should be attempted is 
to arrive at a set of general rules governing aircraft if they are 
permitted to enter foreign jurisdiction. Intentionally or uninten- 
tionally the Draft does no more than this.” 


Commenting on the British draft, the United States delegates indi- 
cated that the first clause of the first paragraph (as to sovereignty) 
“should be made a separate and independent article,” adding: 


“The remainder of Article I definitely permits the free navi- 
gation, with certain restrictions, over the territories of contracting 
States, in which it differs from the French Draft.” 


Apparently the United States delegation was at first inclined to 
accept the British position. The first American draft (Exhibit C-4 to 
the delegates’ report) opens with definitions of “aircraft” and of “terri- 
tory’, then follows with an article to the effect that ‘““The High Con- 


tracting Parties recognize the full and absolute sovereignty and jurisdic- 
tion of every State over the air above its territories,” followed by new 
articles 3 and 4 as to the extent of the privileges of flight of con- 
tracting States: 


“Article 3: — Subject to the provisions of Article 2 and to the 
municipal regulations laid down by any contracting States, the 
aircraft of each contracting State may fly freely into and across 
the jurisdiction of the others. Such municipal regulations, except 
in so far as restrictions appear to the State to be necessary in 
order to safeguard its own security or the lives and property of its 
inhabitants, will permit the free navigation of aircraft of the con- 
tracting States, and will not require foreign aircraft to land in an 
intervening State when on a through flight whose points of de- 
parture and arrival lie on opposite sides of that State. The regu- 
lations shall be imposed on aircraft of contracting States without 
discrimination except in times of great emergency when a State 
may deem it necessary to safeguard its own security. It is, how- 
ever, agreed that any one contracting State may refuse to accord to 
the aircraft of any other contracting State any facilities which the 
latter does not itself accord under its regulations. 

“Nothing in this convention, however, shall be held to abridge 
the right of any contracting State to forbid the entrance of foreign 
aircraft within its jurisdiction upon due notification to the other 
contracting States. 

“Article 4:— Each contracting State shall have the right to 
impose special restrictions by way of reservation or otherwise with 
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respect to the public conveyance of persons and goods between two 
points on its territory, but such restrictions may not be imposed 
on an aircraft of another contracting State where such aircraft is 
proceeding from one point to another within the territory of the 
former contracting State either for the purpose (1) of landing the 
whole or part of its passengers or goods brought from abroad or 
(2) of taking on board the whole or part of its passengers or goods 
for a foreign destination, or (3) of carrying between the two points 
passengers holding through tickets or goods consigned for through 
transit, to or from some place outside the territory of the con- 
tracting State.” 


The development and change in the position taken by the United 
States delegates can best be noted by comparing these paragraphs with 
Articles 1 to 4 inclusive and Article 7 of the later American draft 
(attached as an appendix hereto) . 


In Article 1 of the latter, State sovereignty is recognized “in the 
airspace” above the territory of a State. So far as extensive research 
discloses, this is the first occasion on which a draft convention used 
the more exact term “airspace” rather than the term “air.’”?° The 
United States delegation is entitled to this credit. 


Article 2 recognized the right of every State to exercise “such juris- 
diction and supervision as will secure observance of its municipal legis- 
lation.” The only limitation is that regulations shall be imposed on 
foreign aircraft without discrimination. It is clear from Article 7 that 
the term “foreign aircraft” in Article 2 means aircraft of contracting 
States, so that in substance Article 2 would have permitted States to 
impose such regulation on the entry of foreign aircraft (aircraft of 
other contracting States) as any State might desire provided regulations 
were applied without discrimination. This is a far and radical depar- 
ture from the position in the British draft which would have prevented 
a State from restricting landings of aircraft of contracting States for the 
purpose of discharging or taking on board passengers or goods from 
abroad or destined for a foreign point. Article 4 is a statement of the 
undertaking of each State in time of peace to accord the liberty of 
innocent passage above its territory to the aircraft of other contracting 
States. This appears to be the first statement of this principle in ap- 
proximately the form in which it finally appeared in Article 2 of the 
Paris Convention. 


The comparison of other articles of this American draft will indi- 





10 Of course eminent legal authorities had for years insisted that State 
sovereignty existed over the airspace and not over the gaseous air. See, for 
example, what is perhaps the earliest statement of this distinction when West- 
lake in 1906 at the meeting of the Institute of International Law challenged 
Fauchille’s doctrinal insistence on “freedom of the air,” saying: “I accept battle 
on the basis of the report; that is to say, on the principle of the freedom of the 
air, or, more exactly, the airspace. The air is itself something that cannot be 
possessed, which is carried at the will of the winds—today in Belgium, tomorrow 
in France or in Holland. What we have about us is not the air. It is the air- 
space.” [Annuaire de l'Institut de droit international, Vol. 21, 1906, p. 297.] 
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cate the extent to which it influenced textually the Paris Convention, 
although the other passages are not of equal importance. 

The actual draft of what eventually became the Paris Convention 
was first discussed in the Legal Subcommission. The most active mem- 
bers of this subcommission were civilians, although two were holding 
temporary military rank. Professor Buzzati, the chief Italian spokes- 
man in the Legal Subcommission, had long been known as an expert 
in international law. With other Italian jurists he had participated 
in the organization of the Verona conference in 1910, one of the earli- 
est held on the subject of international air law. To Buzzati fell the 
task of taking the various drafts available at Paris and producing an 
actual text for the consideration of the Legal Subcommission. It is 
known that he had available the text of the almost completed draft 
convention which resulted from the abortive international conference 
in Paris in 1910, as well as the texts of the new drafts submitted at 
Paris in 1919. While the minutes do not show his actual use of the 
second American draft, the internal evidence, as indicated earlier, 
appears to be conclusive on the point. 

Professor de La Pradelle of France was the chief spokesman for that 
State in the Legal Subcommission. He was already recognized as one 
of Europe’s outstanding authorities on international law, had partici- 
pated in pre-war air law discussions, and had assisted in drafting the 
French proposals for a post-war convention. 

Captain H. S. Bacon was the chief spokesman for the United States 
on the Legal Subcommission. He had practiced law in New York prior 
to World War I, had been on duty with the United States Air Force 
in Paris in a legal capacity during the war. After the war he returned 
to civilian life and practiced law in Paris until World War II. 

Captain Tindal-Atkinson and Mr. White-Smith were the chief Brit- 
ish spokesmen. Both were members of the British bar. The former 
held a commission in the R.A.F. during the war, but returned to civil 
life and a distinguished career in England after the war. 

Anyone who desires to understand the real legal background of 
some of the critical clauses of the Paris Convention should study with 
care the stenographic reports of the sessions of the Legal Subcommis- 
sion and particularly the arguments presented by these thoroughly 
trained jurists and legal experts. Of special importance were the dis- 
cussions that arose from the effort of the British delegates to have in- 
corporated in the final convention the broad privileges of commercial 
flight between contracting States contemplated in Articles 1 and 2 of 
the British draft. 

Though it is little known, the almost complete draft convention 
prepared at Paris in 1910 included a provision as to the establishment 
of international airlines, and as to cabotage. Article 21 of that draft, 
somewhat freely translated into English, read as follows: 


“Each contracting State has the power to reserve the profes- 
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sional transport of persons and goods between two points on its 
territory to national aircraft alone, or to aircraft of certain con- 
tracting States, or to submit such navigation to special restrictions. 


“The establishment of international airlines depends upon the 
assent of interested States.” 11 


At one of the first meetings of the Legal Subcommission (March 
20, 1919) Atkinson (Great Britain) had stated that the British point 
of view was that air navigation ought to be as free as possible, each 
State reserving the right to take measures which concerned its security 
and to lay out corridors over which air navigation would pass. At the 
meeting of March 22nd the early clauses of the convention were 
adopted almost in final form covering the questions of national airspace 
sovereignty, innocent passage, restricted zones, as well as the provision 
in original Article 5 that no contracting State would admit flight over 
its territory to the aircraft of non-contracting States except by special 
and temporary authorization. At the session of March 26th Buzzati 
brought forward his draft Article 15 as to the right of each State to 
reserve professional (commercial) air traffic between two points in its 
territory, suggesting language almost identical to that contained in 
Article 21 of the draft 1910 convention quoted above. He also sug- 
gested an Article 16, as to the establishment of international airlines 
depending on the consent of interested States, quite similar to that in 
the draft 1910 convention. At this point Atkinson (Great Britain) 
pressed the British point of view under which national restrictions 
could not be imposed on aircraft of contracting States seeking to dis- 
embark or to take on all or part of its passengers or goods coming 
from or destined abroad. He argued that if commercial aircraft pro- 
vided passenger service from London to Constantinople and passed 
through Paris, it ought to be allowed to take on passengers at Paris 
for Constantinople, but that this could be prevented under the pro- 
posed Article 15. In other words, using more modern terminology, the 
British delegate insisted that the convention ought to give full Fifth 
Freedom rights to the commercial aircraft of every contracting State 
operating on through routes. 


De La Pradelle (France) contested the British point of view. He 
was prepared to accept the position that an international line ought 
to have the right to fly over national territory without stopping or 
landing, but that concessions must stop there. He insisted that each 
State ought to remain absolute sovereign of what occurred on its 
territory — that no one had sufficient experience as to the conditions 





‘1 The French text read: 
_ “Chaque Etat contractant aura la faculté de réserver le transport profes- 
sionnel de personnes et de marchandises, ayant lieu entre deux points de son 
territoire, aux aéronefs nationaux seuls ou aux aéronefs de certains Etats con- 
tractants ou de soumettre cette navigation a des restrictions spéciales. 
“L’établissement de lignes internationales de communication aérienne dépen- 
dra de l’assentiment des Etats intéressés.” [Conférence internationale de naviga- 
tion aérienne, Paris 18 mai-28 juin 1910, Procés-verbaux des séances et an- 
nexes. Paris, Imprimerie nationale, 1910, pp. 188-199.] 
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under which international lines would be established to fix definite 
regulations, and that France could not accept the commitments (sug- 
gested by the British proposal). Buzzati (Italy) stated that the Italian 
delegation supported the French position. In the case of an interna- 
tional line from London to Constantinople, he questioned whether 
passengers or goods should be picked up at Paris for Turkey if a 
French line existed between Paris and Constantinople. (A very mod- 
ern statement of present day commercial Fourth and Fifth Freedom 
problems.) Buzzati added that these were new questions and that no 
one knew how international lines would be set up in future. 


The question was further discussed at the meeting of March 26th. 
Atkinson and de La Pradelle restated the British and French positions. 
The British proposal was formally put to a vote. It was supported by 
the delegations of Great Britain and of Japan (the latter having taken 
no active part in the discussion) , and was opposed by the delegations 
of France, Italy and the United States. 


Thus, the vote of the United States was controlling on this critical 
question. Had the United States representative in the legal Subcom- 
mission supported the British position, an entirely different draft con- 
vention might have been reported to the full Aeronautical Commission 
and might have been there adopted. Instead of a convention which 
authorized interested States to regulate the establishment of interna- 
tional airlines over their territories, such a convention would have de- 
nied the right of any State to restrict the disembarkation of passengers 
or goods from abroad brought in by airlines of other contracting States, 
or the embarkation of passengers or goods destined for points abroad. 
Such a convention would in substance have meant that what we now 
consider as Third, Fourth and Fifth Freedoms commercial privileges 
would have been written into the Paris Convention from the begin- 
ning. 


The United States delegates took an active part in the discussions 
in other subcommissions and participated in the final discussions in 
the full Commission before the convention was opened for signature. 
The United States was also represented on the final drafting commit- 
tee. But at no point was its influence as controlling or decisive as on 
the occasions mentioned in detail above. 


In summary it may be said that the contributions of the United 
States to the drafting of the Paris Convention included the suggestion 
of the use of the technical term “airspace” and not “air” in stating the 
principle of sovereignty; in using the term “innocent passage” as it 
appeared in the final draft of the convention; in insisting on the prin- 
ciple of sovereignty in the airspace to the extent that it refused to 
support the British position which sought to write into the convention 


wide privileges for the future development of international airlines. 
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APPENDIX 


DRAFT CONVENTION SUBMITTED TO THE AERONAUTICAL 

COMMISSION OF THE PEACE CONFERENCE HELD AT PARIS IN 

1919 BY THE AMERICAN MEMBERS, REAR-ADMIRAL H. S. KNAPP 
AND MAJOR GENERAL MASON M. PATRICK 


[Attached as Exhibit C-5 to Report of the U.S. Delegates to the Aeronautical 
Commission of the Peace Conference to the Secretary of State, July 10, 1919. 
Also in: Ray Stannard Baker, Woodrow Wilson and World Setttlement, 
New York, Doubleday Page, 1922, Vol. 3, pp. 419-424.] 


ARTICLE 1 


The contracting states recognize the full and absolute sovereignty and 
jurisdiction of every state in the air space above its territory and terri- 
torial waters. 

ARTICLE 2 


The contracting states recognise the right of every state to establish 
such regulations and restrictions as appear to the state to be necessary in 
order to guarantee its own security or that of the lives and property of its 
inhabitants, and its right to exercise such jurisdiction and supervision as 
will secure observance of its municipal legislation. These regulations shall 
be imposed on foreign aircraft without discrimination, but it is agreed that 
any one contracting state may refuse to accord to the aircraft of any other 
contracting state any facilities which the latter does not itself accord under 
its regulations. 

ARTICLE 3 


Each contracting state shall have the right to impose special restric- 


tions by way of reservation or otherwise with respect to the public convey- 
ance of persons and goods between two points on its territory. 


ARTICLE 4 


Each contracting state undertakes in time of peace to accord the liberty 
of innocent passage above its territories to the aircraft of the other con- 
tracting states, subject to the conditions established by this convention. 


ARTICLE 5 


Each contracting state has the right to prohibit the aircraft of other 
contracting states from flying over certain zones of its territory. 

If a state exercises this right, it must publish and notify beforehand to 
the other contracting states the location and extent of the forbidden zones. 
All of the aircraft of a state except those belonging to its military estab- 
lishment and other state-owned aircraft engaged in public business, shall 
be excluded from any zones which are forbidden to foreign aircraft. 


ARTICLE 6 


Every aircraft which finds itself over a forbidden zone shall at once give 
the signal of distress provided for in Article of the regulations annexed 
hereto, and as soon as possible shall land at a station outside the prohibited 
zone but as near as possible thereto and within the territory of the state 
within which the prohibited zone is located. 

Any aircraft when called upon to land by signal or otherwise must do 
so at once. Each state shall publish and notify to the other contracting 
states the landing signals adopted by it. 
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ARTICLE 7 


The present convention applies solely to aircraft possessing the na- 
tionality of a contracting state. No contracting state shall, except by 
special and temporary authorization, permit any aircraft to fly over its 
territory unless such aircraft does possess the nationality of a contracting 


state. 
ARTICLE 8 


An aircraft shall possess the nationality of the state upon whose official 
register it is borne. Every aircraft of a contracting state which leaves its 
jurisdiction and enters the jurisdiction of another contracting state shall 
be borne upon the official register of the states whose nationality it pos- 
sesses. No aircraft of a contracting state shall be permitted to enter the 
jurisdiction of another contracting state unless it belongs wholly to na- 
tionals of a single contracting state. 

Joint stock companies, limited liability companies, and all other incor- 
porated or associated bodies shall be considered nationals of the state under 
the laws of which they are created. At least two-thirds of the stock of all 
such companies which operate aircraft in interstate traffic shall be owned 
by nationals of the state under the laws of which they are created, and all 
of their directors shall be nationals of such state. 


ARTICLE 9 


So long as an aircraft possesses the nationality of one of the contract- 
ing states in accordance with Article——, no other state shall confer its 
nationality upon it. In cases where the home station of an aircraft is in 
the territory of a contracting state whose nationality it does not possess, 
the later shall be immediately notified of its registration by the state in 
which it is registered. 


ARTICLE 10 


The contracting states will exchange and will forward to the Perma- 
nent International Aerial Commission every month lists of new entries on 
their registers and of the annulment of entries made on their registers dur- 
ing the preceding month. 


ARTICLE 11 


The aircraft of a contracting state when within the jurisdiction of an- 
other contracting state must bear their nationality and registration marks 
and the name and address of their owners. 


ARTICLE 12 


Every aircraft which passes from the jurisdiction of the state whose 
nationality it possesses into the jurisdiction of another contracting state 
shall be provided with a certificate of air worthiness issued or authorized 
by the state whose natioality it possesses. 


ARTICLE 13 


All commanding officers, pilots, engineers, and other members of the 
operating crew of an aircraft of a contracting state which passes into the 
jurisdiction of another contracting state must be provided with certificates 
of their competency and licenses issued or authorized by the state whose 
nationality the aircraft possesses. 


ARTICLE 14 


Certificates of air worthiness and certificates of competency and licenses 
issued or authorized by the state conferring nationality upon an aircraft will 
be recognised as valid by the other contracting states, provided they are 
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issued in accordance with the conditions of this convention and the regu- 
lations appended hereto. 

Each contracting state shall have the right to refuse to recognise cer- 
tificates of air worthiness or certificates of competency or licenses issued 
to any of its own nationals by another contracting state. 

Such non-recognition shall immediately be notified to the state which 
had issued the certificates and to the state where the aircraft has its home 
station. 

ARTICLE 15 
Every aircraft engaged in interstate navigation must carry: 


(a) A certificate of nationality. 

(b) A certificate of air worthiness. 

(c) Certificates of competency and licences for its operating crew. 
(d) If merchandise is carried, a bill of lading and a manifest. 


(e) A log book. 
ARTICLE 16 


All aircraft log books shall be kept for two years after the last entry 
and shall be presented when demanded by the public officials of any con- 
tracting state within whose jurisdiction the aircraft may be. 


ARTICLE 17 


The proper authorities of a contracting state shall verify the documents 
which its aircraft must carry and it is their duty to verify the quantity, 
quality, weight and measure of any merchandise carried and to furnish the 
manifest. 

ARTICLE 18 


Each contracting state agrees to take all necessary measures to assist 

aircraft in distress. 
ARTICLE 19 

Each contracting state agrees to allow aircraft belonging to other con- 
tracting states to land on all landing fields in its territory which are available 
for general use by its own nationals. The landing charges and charges for 
sojourn will apply equally to all aircraft of the other contracting states with- 
out distinction on account of nationality. 


ARTICLE 20 
Transportation by aircraft of explosives, arms and ammunition, and of 
any other dangerous material is prohibited in international traffic. 
ARTICLE 21 


Each contracting state has the right to prohibit the use of photographic 
apparatus above its territory and also the right to develop any films or plates 
found on board an aircraft, and the right to take possession of any appa- 
ratus and plates which have been used above its territory. 


ARTICLE 22 
The following will be considered as state-owned aircraft: 
(a) Military aircraft. 
(b) Aircraft used for state service other than military, such as cus- 


toms and postal service, police, etc. 
(c) All other aircraft which are the property of. the state. 


All other aircraft are considered as private aircraft. 
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ARTICLE 23 


Without special authorisation which may be granted by any contracting 
state, military aircraft belonging to one contracting state will not enter the 
jurisdiction of another contracting state. Any military aircraft which finds 
itself or which without such authorisation is found within the jurisdiction 
of a contracting state shall be subject to all of the conditions contained in 
this convention. 

ARTICLE 24 

There shall be created under the name of ——————— a central office at 
The expenses connected therewith shall be borne 
by the contracting states in such proportions as shall be fixed by the per- 
manent commission provided for in Article 





ARTICLE 25 


This bureau shall be under the control of a permanent commission con- 
sisting of two representatives each of the United States, France, the Brit- 
ish Empire, Italy and Japan, with five other representatives nominated by 
the remainder of the contracting states. 

This commission is empowered to collect, collate, publish and distribute 
information of every kind concerning aerial navigation; to render opinions 
upon questions in dispute at the request of the contracting states con- 
cerned; to examine proposals for any modification of the provisions of this 
convention; to recommend such modifications as may seem necessary; in 
general, to conduct such investigations or carry on such other work as may 
be for the benefit of the international aerial traffic of the contracting 
states. 

ARTICLE 26 


To this convention there are attached regulations which have the same 


force and effect as the convention itself and which will be put in force at 
the same time. The provisions of this convention and of the attached regu- 
lations may be modified at any time after agreement between the contracting 
states. 





THE AIR ROUTE PROBLEM IN THE 
UNITED STATES 


By M. Georce Gooprick 


Lecturer in Business Administration, School of Commerce, North- 
western University; Cornell College, B.A., 1934; Columbia, M.A., 
1949. Formerly, Management Analyst, Office of the Secretary of 
Commerce. 


Wwe the exception of a very few years, commercial aviation in 
the United States has not been a profitable industry. From the 
very beginning of commercial air transportation, the carriers found 
that their normal revenues were insufficient to meet their operating 
expenses; and every principal carrier, including the 16 certificated 
trunk line carriers which now dominate our air transportation system, 
has been the beneficiary of substantial direct financial aid from the 
Federal Government in the form of an air mail subsidy. 

Moreover, the cost of the Federal Airways has been borne by the 
Federal Government, and the cost of constructing airports and related 
terminal facilities has been shared between the Federal Government 
and the state and local government agencies. The air carriers them- 
selves have paid no significant part of these costs though they are ad- 
mittedly the principal users of airways and airports constructed and 
maintained at public expense." 

In spite of this failure to develop sufficient revenues from commer- 
cial sources, and the continuing need to rely on Government aid, the 
industry has experienced remarkable growth. Prior to 1926, when the 
first air mail contracts were granted, there was no scheduled commer- 
cial air transport of any consequence in this country. Today the nation 
is criss-crossed with more than 140,000 miles of scheduled air routes. 


How does one account for such rapid expansion of an industry that 
has failed to earn enough to pay the expenses of its operation? The 
answer seems to be in the policies of the Federal Government whereby 
the operations of the air carriers have been subsidized. Indeed, the 
policies of the Federal Government have probably contributed much 
to both the expansion of our air transport system and the fact that it 
has thus far failed to achieve economic self-sufficiency. For the failure 
of the industry to achieve economic independence is largely a conse- 
quence of the fact that the supply of air transportation offered, in 
total, has consistently exceeded the demand for such transportation, 
with the exception, perhaps, of the two or three war years. 





: * For specific data supporting these general statements see M. George Good- 
rick, “Air Mail Subsidy of Commercial Aviation,” JOURNAL OF AIR LAW AND CoM- 
MERCE, Summer 1949. 
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Federal Aid to commercial aviation was first accepted as an appro- 
priate public policy on the assumption that as the industry grew it 
would be able to assume the full burden of its costs of operation so 
that federal aid would no longer be necessary. This expectation has 
not thus far been realized. Indeed, the amount of federal aid has been 
growing rather than decreasing in recent years and the role of the 
Federal Government in the operations of the industry is such that the 
costs to be borne by the taxpayer will probably continue to increase 
rather than decrease as the volume of air transportation grows. 


It is the purpose of this paper to review the growth of our air 
transportation system, to call particular attention to the role of the 
Federal Government in the development of air routes, and to consider 
some of the reasons why federal participation has contributed to the 
expansion of air transportation services beyond the point which the 
demand for such services will support. 


EXPERIENCE BEFORE 1938 
Postal Service Beginnings 


Commercial aviation in the United States received its most im- 
portant early stimulus from the efforts of the Post Office Department 
to demonstrate the benefits and practicability of transporting mail 
by air.” 

The first regularly scheduled air mail flight took place on May 15, 
1918, from New York to Washington, a distance of about 218 miles. 
In 1919 service was begun on air routes west of New York and within 
a few years thereafter regular transcontinental air mail service was be- 
ing maintained by the Post Office Department from New York to San 
Francisco, via Cleveland, Chicago, Omaha, and Cheyenne. The Post 
Office Department owned and maintained its own planes, it surveyed 
and charted the first air routes, and designed, built, installed and main- 
tained the air navigation facilities required for its operations, includ- 
ing rotating beacon lights and air-ground radio communication fa- 
cilities. 

By 1925 the air mail service was well established under Post Office 
Department operation. The Postmaster General believed the time had 
come when it could safely and properly be transferred to private oper- 
ators. The Air Mail Act of 1925 authorized him to contract with 
private carriers for the transportation of mail by air at rates not to 
exceed four-fifths of the revenue derived from such mail service. 


Private air carriers, however, were reluctant to assume responsi- 
bility for the maintenance of air navigation facilities along the trans- 
continental route. The Air Commerce Act of 1926 assigned this 
responsibility to the Department of Commerce, and thereafter the 





2 For a summary of this experience see the annual report of the Postmaster 
General hg the Fiscal Year 1927, pp. 27 et seq. U. S. Gov’t. Printing Office, Wash- 
ington, 
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transfer of the air mail service to private contractors was rapidly ac- 
complished. By September 1, 1927, the transfer was complete. 


Early Contract Operations 


The Post Office Department had inaugurated and maintained air 
mail service over routes where the advantages of such service were 
fairly obvious. Its principal operations were over the transcontinental 
route described above. Shorter routes were established from time to 
time but these were mostly discontinued, unless they fed directly into 
the transcontinental route, because the time saved in transporting the 
mail was not regarded as sufficient to warrant the expense involved. 


The announcement that air mail contracts were to be let to pri- 
vate carriers stimulated a great increase in interest on the part of the 
public in 1926. This interest was further stimulated by Col. Lind- 
bergh’s historic flight from New York to Paris in May of 1927. City 
governments and chambers of commerce were encouraged by the busi- 
ness men of their communities to petition the Post Office Department 
for air mail service. Many of these communities undertook the con- 
struction of airports. 


During the fiscal year 1926, nine air mail contracts were awarded 
and put into operation as follows:* 

1) Chicago-St. Louis 

2) Chicago-Dallas (via Kansas City and Wichita) 

3) Salt Lake City-Los Angeles (via Las Vegas) 

4) Elko, Nevada-Pasco, Washington (via Boise) 

5) Detroit-Cleveland 

6) Detroit-Chicago 

7) Chicago-Minneapolis (via Milwaukee, LaCrosse and St. Paul) 

8) Jacksonville-Miami (via Fort Myers) 

9) Cheyenne-Pueblo (via Denver and Colorado Springs) 


Because many of these routes fed into the transcontinental service, 
which was still being operated by the Post Office Department, an in- 
crease in capacity along that route was required. 


During the fiscal year 1927, additional operations were begun 
under contract as follows:4 

1) Boston-New York (via Hartford) 

2) Philadelphia-Washington 

3) Philadelphia-Norfolk (via Washington) 

4) Seattle-Los Angeles (via Portland and San Francisco) 

5) Cleveland-Pittsburgh (via Youngstown) 


The route from Jacksonville to Miami was extended to include 
Atlanta and Macon, Georgia. By September, 1927, the last segment 
of the transcontinental route had also been transferred to contract 
operations. 





mm, Samael Report of the Postmaster General, Fiscal Year ended June 30, 
) D..26. 


* Annual Report of Postmaster General for Fiscal Year 1927, Dp. 20. 
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During the years 1926 through 1930 the air transport system was 
expanded rapidly by the granting of new air mail contracts and the 
extension of existing contracts by the Post Office Department. Con- 
tracts were let to the lowest qualified bidder in each case, after routes 
had been surveyed, and bids had been invited by public advertisement. 

Much difficulty was soon encountered. Although the first Air Mail 
Act had provided that payments to carriers should not exceed four- 
fifths of the revenues derived from air mail service, it was soon demon- 
strated that such amounts would be inadequate to meet the costs of 
the contracting carriers. Successive amendments to the Air Mail Act 
authorized the Postmaster General to establish other bases of payments. 
The prevailing assumption remained, however, that the air mail serv- 
ice ought to be self-supporting. 

In his report for the fiscal year 1928, for instance, the Postmaster 
General stated:® 

“Growing interest (in the air mail service) is indicated by the 
increasing number of applications from cities for new routes, the 
commendable interest of so many cities in facilities for air mail 
fields, and the desire of post offices for extension of service for sup- 

ply on existing routes. While this interest is gratifying to the de- 

partment, it must be conceded that so far as the wish to advance 

commercial aviation is concerned, it must yield to the necessity for 
considering the establishment of routes from a postal revenues 
standpoint. This is necessary to insure the continuous operation 

by the contractors who must make considerable outlay of funds 

for the purchase of the necessary ground and flying equipment.” 


During the fiscal year 1929 there was established an inter-depart- 


mental committee to consider petitions for the establishment of addi- 
tional civil airways. This committee included three members from 
the Post Office Department and three from the Department of Com- 
merce.’ The establishment of such a committee suggests that new air 
routes were thenceforth to be established on the basis of broader con- 
siderations than air mail service alone. On June 12, 1929, for instance, 
hearings were held before this committee to consider the establish- 
ment of air mail services in various parts of the South and Southwest. 
These hearings were attended by more than a score of Senators and 
Congressmen, virtually all of whom “pledged their support . . . and 
promised generous appropriations. Delegations from the cities con- 
cerned added their arguments.’’* 

By amendment of August 1, 1928, to the Air Mail Act of 1925, 
the Postmaster General had been authorized to issue route certificates 
to contract carriers who had satisfactorily performed air mail services 
for two years or more. This relieved the carriers of the risk that they 





SP. 28. 

6 Underscoring supplied. 

7 Annual Report of the Postmaster General for the Fiscal Year 1929, p. 23. 

8 Air Commerce Bulletin, Vol. 1, No. 1, July 1, 1929, p. 21: published by the 
Aeronautics Branch of the Department of Commerce. 
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might be under-bid and encouraged them to undertake greater capital 
commitments. Rates for carrying the mail under such certificates were 
to be negotiated between the carrier and the Post Office Department. 
These rates, however, were not to exceed those established by the 
original contract. 


Watres Act of 1930 


The Watres Act of 1930 reaffirmed the authority of the Postmaster 
General to issue certificates in lieu of contracts. It authorized payments 
to carriers on a space-mile rather than on a plane-mile basis, however, 
and thereby deliberately provided the means whereby payments to 
carriers could exceed by substantial amounts the revenues earned from 
air mail business. 

Although there was considerable evidence to indicate that air mail 
contractors had incurred losses on their efforts to provide passenger 
transportation, the Watres Act specifically provided that all air mail 
carriers must provide passenger service, and by July 1, 1931, all but 
two such carriers had complied with these provisions of the Act.® 

The Watres Act authorized the Postmaster General to consolidate 
and extend existing air mail routes with a view to establishing a more 
adequate air transportation system throughout the United States. Pur- 
suant to this authority the Postmaster General adopted a vigorous 
policy for the extension of air mail service, so that by June 30, 1932, 
air mail routes covered approximately 26,745 miles. The Postmaster 
General at this time, though opposed to subsidies as a long range 
policy, believed that by the use of a deliberate subsidy policy for a 
short period he could induce the general public to use air transporta- 
tion and thus get the industry onto a firm basis of economic self-suf- 
ficiency.?° 


In his report for the fiscal year 1932 the Postmaster General said:" 


“The Post Office Department is not only improving the com- 
munication system of the United States, but by promoting an eco- 
nomically independent aviation industry it is making a substantial 
contribution to the peace and security of the country.” 


The methods used by the Postmaster General during this period in 
his relationships with the principal air mail certificate holders, led to 
charges of fraud and collusion and on February 19, 1934 all air mail 
contracts and certificates were annulled by his successor. During the 
Spring of that year the air mail service was operated by the Army on 
an emergency basis until commercial operations could be re-established 
under the Air Mail Act of 1934, which was enacted June 12 of that 
year. 





® Annual Report of the Postmaster General for the Fiscal Year 1931, p. 33. 
_ 10 For a detailed consideration of this point of view see Henry Ladd Smith, 
Airways, Alfred A. Knopf, 1942, especially Chapters 13 and 14. 


11 P, 31; underscoring supplied. 
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Air Mail Act of 1934 


Under the provisions of the Air Mail Act of 1934 the Interstate 
Commerce Commission was given responsibility for reviewing air mail 
rates each year in order to prevent unreasonable profits to the carriers, 
and to establish or revise air routes under certain circumstances. The 
Postmaster General retained authority to award contracts to the low- 
est responsible bidders for air mail routes and to enforce air mail 
regulations. Maintainance and operation of the Federal Airways re- 
mained a responsibility of the Department of Commerce. 

Much confusion resulted under this arrangement. On August 30, 
1935, for example, Transcontinental and Western Air, Inc., applied 
for authority to inaugurate and maintain an off-line, or spur service 
in connection with its operations over Air Mail Route #2 (Albu- 
querque to San Francisco via Winslow, Arizona and Las Vegas, Ne- 
vada). The Interstate Commerce Commission denied this application 
on the ground that it would compete with passenger and express serv- 
ice available on other air mail routes. Transcontinental and Western 
Air, Inc., thereupon made a bid of | mill per airplane mile to provide 
air mail service over this route and was awarded a contract by the Post 
Office Department.’” 

The Air Mail Act of 1934 specifically provided that on and after 
July 1, 1938, air mail payments should no longer exceed air mail rev- 
enues. In accordance with this objective the Interstate Commerce 
Commission appears to have exercised a restraining influence over the 
expansion of air transportation services. The growth of traffic was 
substantial but the increase in air route mileage was limited. 

Reports of the Commission to the Congress repeatedly expressed 
dissatisfaction with the division of authority under the Air Mail Act 
of 1934 and urged the enactment of new legislation which would pro- 
vide for control over the expansion of air routes on the basis of cer- 
tificates of public convenience and necessity such as were provided for 
in the case of rail transportation by the Transportation Act of 1920." 


EXPERIENCE UNDER THE AERONAUTICS ACT 
The Civil Aeronautics Act of 1938 


Section 401 (a) of the Civil Aeronautics Act of 1938, which became 
effective August 10, provides that “no air carrier shall engage in any 
air transportation unless there is in force a certificate issued by the 
Authority (now the Civil Aeronautics Board) authorizing such air 
carrier to engage in such transportation.” . . 


Section 401(d) (1) of the Act provides that “The Authority 
shall issue a certificate authorizing the whole or any part of the 
transportation covered by an application, if it finds that the appli- 

12 See 218 ICC 551 and 214 ICC 552. 
13 See Annual Reports of the Interstate Commerce Commission for 1935, 
1936, and 1937. 
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cant is fit, willing, and able to perform such transportation prop- 
erly, and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the authority hereunder, and 
that such transportation is required by the public convenience and 
necessity...” 14 


The recommendations of the Interstate Commerce Commission on 
this point were thus adopted by the Congress. Other provisions of the 
Act, however, went much further, apparently, than the Interstate Com- 
merce Commission had contemplated *° and reflect the influence of the 
industry itself and other interested groups on the drafting of the legis- 
lation. 

Section 2 of the Act, for instance, requires that “the encouragement 
and development of an air transportation system,” the “promotion of 
adequate, economical, and efficient service by air carriers at reasonable 
charges,” and the “encouragement and development of civil aeronau- 
tics” are to be considered ‘‘as being in the public interest, and in ac- 
cordance with public convenience and necessity.” This Section of the 
Act also provides that the Authority shall provide competition in air 
transportation ‘to the extent necessary to assure the sound develop- 
ment of an air transportation system properly adapted to the needs 
of the foreign and domestic commerce of the United States, of the 
Postal Service, and of the National Defense.” 

Section 406 (b) of the Act provides that in fixing fair and reason- 
able rates of compensation for the carrying of mail, the Authority shall 
include, among other considerations, “the need of each such air carrier 
for compensation for the transportation of mail sufficient to insure the 
performance of such service, and, together with all the other revenue 
of the air carrier, to enable such air carrier under honest, economical, 
and efficient management, to maintain and continue the development 
of air transportation to the extent and of the character and quality 
required for the commerce of the United States, the Postal Service, 
and the National defense.” 

It is this latter section which provides the basis of the air mail sub- 
sidy, that guarantees air mail payments to every air mail carrier suffi- 
cient to ensure its solvency, “under honest, economical, and efficient 
management.” 


Public Convenience and Necessity 


Historically, certificates of public convenience and necessity have 
been utilized to prevent the excessive development of service on the 
part of public utilities, or the too rapid installation of service or equip- 
ment. The objective is to prevent the development of a cost structure 
for such an industry greater than the traffic can bear.1® 





14 Underscoring supplied. 

15 See Annual Report of the Interstate Commerce Commission for 1938, p. 52. 

16 See Stuart Daggett, Principles of Inland Transportation, 3rd ed., p. 254ff, 
Harper & Bros., 1941. 
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The State of New York was the first to adopt this device to regu- 
late the expansion (and contraction) of railroad facilities. The power 
to issue such certificates for the operation of railroads was granted to 
the Interstate Commerce Commission by the Transportation Act of 
1920. Similar powers for the regulation of motor vehicle carriers were 
given the Interstate Commerce Commission by the Motor Carrier Act 
of 1935, and water transportation services are similarly controlled by 
the Commission pursuant to provisions of the Transportation Act of 
1940. 

Presumably it was the intention of those who urged the inclusion 
of such a provision in the Civil Aeronautics Act that it should be used 
to prevent the over-expansion of the air transport industry. The Civil 
Aeronautics Authority acknowledged such a purpose when it said in 
an early decision:** 


“Congress . . . clearly intended to avoid the duplication of 
transportation facilities and services, the wasteful competitive 
practices, such as the opening of non-productive routes, and other 
uneconomic results which characterized the development of other 
modes of transportation prior to the time of their governmental 
regulation.” 

The Authority also recognized that the administration of certifi- 
cates of convenience and necessity under the circumstances prescribed 
by the Civil Aeronautics Act would be difficult. In its first Annual Re- 
port (1939) the Authority stated: 

“These applications . . . involving a form of transportation 
which will derive assurance of economic survival through the pay- 
ment of air mail compensation, raise new problems in connection 
with the concept of the public convenience and necessity.” 

It is useful to compare the premises on which applications for cer- 
tificates of public convenience and necessity have been considered by 
the Civil Aeronautics Board and by the Interstate Commerce Com- 
mission. 

In several of its early decisions 1* the Civil Aeronautics Authority 
held that the important factors to be considered were as follows: 


1) Whether the service will serve a useful public service, responsive 


to a public need; 

2) Whether this service can and will be served adequately by existing 
carriers; 

3) Whether it can be served by the applicant without impairing opera- 
tions of existing carriers contrary to the public interest; and 

4) Whether the cost of the proposed service to the Government will be 
outweighed by the benefit which will accrue to the public from 
the new service. 


The criteria relied upon by the Interstate Commerce Commission 
in its consideration of new routes, have been summarized as follows:?® 





17 Duluth-Twin Cities Operation, 1 CAA 573, 577 (1940) (underscoring 


supplied). 
18 See for instance CAA Docket 245, Sept. 17, 1940. 


19 Daggett, op. cit, p. 258. 
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1) Whether they are likely to be self-sustaining; 
2) Whether they will divert traffic from existing facilities; 
3) Whether the proposed undertaking is adequately financed. 


It is evident that the criteria used by the Civil Aeronautics Board 
provide very inadequate policy guides as compared to those used by 
the Interstate Commerce Commission. The most important considera- 
tion seems to be the first criterion listed in each case. For the Inter- 
state Commerce Commission this matter is reduced to a question of 
whether the new route can be expected to pay its own way. For the 
Civil Aeronautics Board the first criterion involves an independent 
administrative determination of public need; and the question of 
whether the new service will pay its own way is not decisive. 


It seems fair to assume that carriers who apply for new routes under 
regulations of the Interstate Commerce Commission will be proceeding 
on the expectation that revenues from the new services will be suffi- 
cient to cover the costs; at least that the additional business derived 
from the new service will result in some direct benefit to the carrier. 
Thus the carrier itself has assumed the major portion of the burden 
of appraising the public need for the proposed service. 


A similar assumption is not warranted in the case of applications 
submitted to the Civil Aeronautics Board. For in such cases the carrier 
does not need to rely entirely on the revenues earned by the proposed 
service. The Government, under the provisions of Section 406 (b) of 
the Civil Aeronautics Act, has given assurances that so long as the 
management of the carrier is “honest, economical, and efficient” air 
mail pay will be adjusted to ensure adequate income for the carrier. 
In every extension of air transportation service, therefore, it is the Fed- 
eral Government rather than the carrier that assumes the risk of un- 
wise expansion. 


This situation is further complicated by the fact that although the 
Civil Aeronautics Board may limit the routes over which air travel 
is provided it may not restrict the number of schedules offered by the 
carriers concerned or the capacity offered on each flight, for, as pro- 
vided in Section 401 (f) of the Civil Aeronautics Act: 


“No term, condition, or limitation of a certificate shall restrict 
the right of a carrier to add to or change schedules, equipment, 
accommodations, and facilities for performing the authorized trans- 
portation and service as the development of the business and the 
demands of the public shall require.” 


The importance of this provision is immediately evident when it 
is pointed out that the amount of air transportation service offered 
was probably more than doubled, without consideration by the Civil 
Aeronautics Board, when larger aircraft were put into service by the 
principal carriers during the years 1945, 1946, and 1947. 


The powers of the Interstate Commerce Commission with respect 
to certificates of public convenience and necessity have been more fre- 
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quently used, in railroad cases at least, to prevent the carriers from 
abandoning service than to authorize extensions in service. The rail 
transportation system of this country was substantially complete when 
the Transportation Act of 1920 was enacted. In some areas it had been 
over-built, and carriers have frequently sought to discontinue service 
on routes that have proved to be unprofitable. The powers of the 
Commission may be used in such cases to force the continuation of a 
service on which the public has come to rely, even though the revenues 
fail to cover the costs. The carrier is thus forced to assume the social 
burdens arising from its unwise expansion or from changes that have 
rendered its service in some measure obsolete. 

In new route cases the Interstate Commerce Commission has relied 
primarily upon evidence that new routes would be self-sustaining. 
This means, in effect, that public convenience and necessity are to be 
defined in market terms. If the demand for the service is sufficient 
to support it, this fact stands as prima facie evidence of the need. 

The Civil Aeronautics Board, on the other hand, has been unwill- 
ing to rely on such a criterion of need. Presumably this is a result of 
the fact that the Board is charged with responsibility for “promoting” 
as well as “regulating” air commerce, and this suggests that perhaps 
air routes were to be established in anticipation of demand for air 
transportation, as a part of a general program for encouraging greater 
utilization of such services. The subsidy benefits provided were evi- 
dently intended to sustain the carriers until the demand for air trans- 
portation services was sufficient to meet the costs. 


CAB Procedure in Route Cases 


When an application for a certificate of convenience and necessity 
is received by the Board it is assigned to an examiner who makes an 
investigation of the need for the service and may afford interested 
parties, in addition to the carrier, an opportunity to state their views. 

A variety of evidence has been used to evaluate the need for air 
transportation services. On September 17, 1940, for instance, the Civil 
Aeronautics Board granted to Pennsylvania Central Airlines a certifi- 
cate of public convenience and necessity ‘‘authorizing it to engage in 
air transportation of persons, property, and mail between the terminal 
point of Norfolk, Va., the intermediate points of Rocky Mount, Ra- 
leigh, Greensboro, and Asheville, N.C., and the terminal point, Knox- 
ville, Tenn.”*° The factors considered by the Board in this case may 
be summarized as follows: 

1) the population of North Carolina; 

2) Federal taxes paid by citizens of North Carolina; 

3) the growth of industry in North Carolina; 

4) the volume of tourist traffic, especially to the Great Smoky 
Mountains ; 


5) the amount spent for highway development; - 
6) the industrial and commercial importance of the terminal cities 





20 II CAB 207. 
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(here specific reference was made to operations at the Norfolk 
Naval base) ; 

7) the importance of the intermediate cities; 

8) the population of such cities (to a radius of thirty miles from the 

center) ; 

9) a ee of train time, bus time, proposed air time, noting 

the savings to result; 

10) flow of traffic among the several cities; as determined by an analysis 

of bus and train tickets sold; 

11) hotel registrations (noting the community of interest among the 

several cities) ; 

12) the extent of existing air service (none along this particular route) ; 

13) the volume of mail along the route; and 

14) the probable costs and revenues to be derived from the service as 

estimated by the carrier. 

Similar evidence was considered with respect to the establishment 
of air transportation service between the Twin Cities, Des Moines, 
Kansas City and St. Louis.?1 This case, decided July 18, 1940, involved 
applications from Mid-Continent Airlines, Inc., Northwest Airlines, 
Inc., and Braniff Airways, Inc., for the inauguration of air services 
over slightly different routes through this general area. This case, 
therefore, involved a comparison of the relative merits of the services 
proposed by the several interested carriers. It resulted in the granting 
of a certificate to Mid-Continent Airlines, Inc., and a denial of the 
other applications. 

Although the Civil Aeronautics Act requires that the Civil Aero- 
nautics Board give consideration to the defense requirements of the 
United States, no evidence of specific testimony on this point was 
found in the perusal of a considerable number of typical route cases. 

Insofar as it is practicable to undertake a prior determination of 
the need for air transportation services, it appears that the techniques 
used by the Board are not inappropriate. However, it seems fair to 
challenge the validity of the Board’s judgment as to the need for such 
services in those cases where subsidy aid is still required after an ex- 
tended period of service over the route. 

The growth of our air transportation system while administered 
by the Civil Aeronautics Board is evident from the following table.?? 


Trunk Routes Feeder Routes Total 
1938 (miles) SO:26% = —— = asees 39,267 
1939 (miles) SOeTSS eres 39,782 
1940 (miles) AMGAS- «= avwies 44,643 
1941 (miles) AG45S ceca 46,453 
1942 (miles) AQZOG  aeeec 49,297 
1943 (miles) G4iG02  kevec 54,502 
1944 (miles) G298T  —§ nese 62,937 
1945 (miles) GEAR hes 67,149 
1946 (miles) 79,485 12,043 91,582 
1947 (miles) 111,786 15,998 127,784 
1948 (miles) 115,484 23,088 138,572 





21TI CAB 63. 
22 Adapted from Dearing and Owen, “National Transportation Policy,” p. 
203, Brookings Institution, 1949. 
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It is evident from this table that the Civil Aeronautics Board pur- 
sued a relatively conservative policy during the early years of its exist- 
ence in the matter of air route extensions. The total increase in 
authorized route mileage during the first five years amounted to only 
about 39% over the base year. The increase from 1943 through 1948, 
however, amounted to 84,070 route miles or an increase of approxi- 
mately 154% over the authorized mileage in 1934. It appears that the 
Board relaxed its restraining influence just at the time when it was 
most needed, i.e. when the plans and ambitions of air carrier officials 
were over-stimulated by the abnormally favorable experience of the 
war years. 

It is also important to note that nearly all the increase in route 
mileage was accomplished by extension of the certificates of the sixteen 
line carriers. These are the carriers whose basic route patterns were 
certificated by the Civil Aeronautics Authority under the “Grandfather 
clause” of the Civil Aeronautics Act. This clause provided in effect 
that the Authority should issue certificates of public convenience and 
necessity to any carrier which had been continuously engaged in sched- 
uled air transportation prior to the enactment of the Civil Aeronau- 
tics Act. 


Competition 


The supply of air transportation available at any time depends 
not only on the number of miles of authorized routes, but also, as in- 
dicated above, on the frequency of the schedules and the capacity of 
the equipment used. It will also tend to be increased if there is com- 
petition among carriers between the principal air terminals. 

Although it was evidently the intention of the Congress to prevent 
unwarranted duplication of service in the development of air routes, 
it was also the express intention of the Congress that there should be 
competition among air carriers, “to the extent necessary to assure the 
sound development of an air transportation system properly adapted 
to the needs of the foreign and domestic commerce of the United States, 
of the Postal Service, and of the National defense.” The Congress was 
evidently unwilling to rely on either competition or regulation to ac- 
complish its purpose and so provided expressly that both types of con- 
trol were to be utilized. 

Pursuant to this Congressional statement of policy, the Civil Aero- 
nautics Board has issued certificates which have resulted in increasing 
substantially the number of “city-pairs” for which competition is pro- 
vided. Messrs. Gill and Bates, Research Fellows at the Harvarc Grad- 
uate School of Business Administration found that in September 1940 
competition existed among the air lines for 41% of the revenue gen- 
erated by passenger travel.** By September 1947 this ratio had in- 
creased to nearly 60%. 





28 Gill, F. W., and Bates, C. L., Airline Competition, p. 22, Graduate School 
of Business Administration, Harvard University, 1949. 
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In some cases, as for instance on service between Chicago and 
Washington, as many as four carriers are in competition with each 
other,24 and there are many instances in which the traveler has a choice 
among three carriers. Gill and Bates concluded that, in general, “‘com- 
petition has been one of the most important factors influencing the 
industry.”25 They point out, however, that competition amongst air 
carriers has been a major factor in preventing their achievement of 
economic self-sufficiency. According to their analysis the excellent 
earnings record of Eastern Airlines, with all due respect to the supe- 
riority of its management, is in large part attributable to the fact that 
Eastern’s route pattern is the least competitive of those of the “Big 
Four” carriers.”® 

It seems self-evident that competition will frequently result in 
excess Capacity with consequent low load-factors for each of the com- 
peting carriers. The convenience of travelers requires, for instance, 
that planes depart from Washington for Chicago, or vice versa, in the 
late afternoon or early evening. To capture its share of this business 
each carrier will offer one or more schedules during these hours. If 
each of the four cariers uses a plane with a capacity of fifty passengers, 
a total of 200 seats will be offered. If only 100 passengers choose to 
make the trip during these hours on any day, the average load-factor 
for the several carriers on that day will be fifty per cent — which is 
well below the break-even point. A single carrier, however, could use 
as many planes as the circumstances warranted on each flight and 
might thereby achieve a utilization of capacity which would be well 
above his break-even point. 

The Civil Aeronautics Board in the establishment of competition 
among air Carriers as a means of improving service at low rates, seems 
to have ignored for the most part the fact that nearly every air route 
operates in direct competition with rail and/or motor services. 


Modification, Suspension or Revocation 


Section 401 (h) of the Civil Aeronautics Act provides that the 
Authority (now the Board) “upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, modify, or 
suspend” a carrier’s certificate in whole or in part, “if the public con- 
venience and necessity so require, or may revoke any such certificate 
in whole or in part, for intentional failure to comply with any provi- 
sions of this title or any order, rule, or regulation issued hereunder or 
any term, condition, or limitation of such certificate,” provided that 
any carrier shall be afforded reasonable time in which to comply with 
a specific order of the Board “commanding obedience.” 

This provision affords a broad grant of authority pursuant to 
which the Civil Aeronautics Board might, on its own motion, make 


24 Ibid., p. 102. 
25 Ibid., p. 615. 
°6 Ibid., p. 619-620. 
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whatever revisions of the air route structure it regarded as required 
by the public convenience and necessity. The Board has made but 
little use of this authority. In the fall of 1948, however, it did under- 
take an investigation of the air route pattern of National Airlines, Inc., 
seeking to determine whether the interests of aviation might be better 
served by the transfer of National’s property and various segments of 
its route system to other carriers.2* While hearings in this case were 
being held, National Airlines announced that it had reached agree- 
ments with Pan American and Pan American Grace Airways for an 
interchange of equipment at Miami. Subsequently the Board gave 
consideration to proposals for an agreement between National Airlines 
and Eastern Airlines for cooperative service on east-west routes through 
New Orleans. This aspect of the case is still pending. 


The carriers themselves have applied from time to time for author- 
ity to consolidate their own route patterns and the Board has generally 
acted favorably on such applications.?® 


The Board has made from time to time, systematic surveys of the 
traffic actually carried by the certificated carriers. These surveys, sus- 
pended during the war, have been made at six month intervals since 
March 1946. They include a summary of the total traffic for the 
survey month, by types, for each carrier between each of the stations 
served by the carrier. They also include data concerning the number 
of flights and the total revenue capacity made available as compared 
to the volume of traffic actually carried. Such data provide some sta- 
tistical evidences of the public need supporting each route segment. 
They might conceivably serve as the basis for a general reconsideration 
of the validity of the existing route structure. As indicated above, how- 
ever, the Board has not thus far undertaken such a program. 


‘Feeder’ Routes 


Because of the many applications it had received for the initiation 
of local or “feeder” air line services, the Civil Aeronautics Board began 
an investigation of this problem in 1943. The Board found that the 
air traffic potential of small cities was too small to support such service 
in most instances and that such routes, if established, would have to 
compete with surface transportation systems under circumstances where 
the speed of air travel would not afford much of an advantage.?® The 
establishment of “feeder” services was, therefore, rejected at that time. 


Immediately following the end of the Second World War there was 
much interest in the idea that our aviation achievements during the 





*7 Adams, Russell B. (CAB member), “The Air Route Pattern Problem,” 
JOURNAL OF AIR LAW AND COMMERCE, Spring 1950, p. 129. See also CAB, “Na- 
tional Route Transfer Case,” Order Serial No. E. 2025 (9/28/48) and Order 
Serial No. E. 2228 (11/24/48). 

“8 Cf 7 CAB 337, American Airlines et al. (Sept. 23, 1946) and 8 CAB 28, 
TWA et al. (May 19, 1947). 

29 See Locklin, D. Philip, “Economics of Transportation,” Richard D. Irwin, 
Inc., Chicago (1947), p. 828. 
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war might somehow be translated into the rapid development and ex- 
pansion of commercial aviation. Influenced, no doubt, by the same 
optimism which resulted in a great increase in certificated route miles 
for trunk line carriers, the Board reconsidered the question of feeder 
lines and the first of such service was authorized in 1946. By the end 
of 1946 some 28 “feeder” carriers had been certificated for about 23,000 
miles of local service.*° 

The record of these carriers has shown that most of them have 
been unable to develop satisfactory load factors and have been obliged 
to rely heavily on mail pay to meet their expenses. 


Influence of the Civil Aeronautics Administration 


The Civil Aeronautics Administration of the Department of Com- 
merce has performed since 1940 the functions that were first assigned 
to that Department by the Air Commerce Act of 1926. These are pri- 
marily concerned with the construction, maintenance and operation 
of air navigation facilities. The Civil Aeronautics Administration, and 
its predecessor agencies in the Department of Commerce, have also 
played an influential role, however, in the construction of airports. 

Under the Federal Airports Act of 1946, the CAA is administering 
a matched funds, grant-in-aid program for the construction and im- 
provement of airports. The Federal Airport Plan for 1949 included 
aid for 4,977 airports, of which 2,749 represented new locations.*? 

As a part of its responsibility for the administration of the $500,- 
000,000 authorized for these purposes the Civil Aeronautics Admin- 
istration undertook a series of studies for the purpose of appraising 
the air traffic potentials of the cities of the United States. The results 
of these studies were published in the fall of 1949.3? They provide one 
set of factors used by the CAA in selecting the municipal airport 
construction projects which are entitled to Federal Aid. 

For the most part the CAA has been engaged in constructing air 
navigation facilities over routes previously certificated by the Civil 
Aeronautics Board. Through its control over the construction of air 
terminal facilities, however, the Civil Aeronautics Administration may 
be in a position to take the initiative in some instances, by providing 
air terminal facilities at cities which carriers will desire to have in- 
cluded in their certificated route patterns. 


SUMMARY AND CONCLUSIONS 


There seems to be general agreement among many students of the 
subject that the air transportation system of this country has suffered 





30 Civil Aeronautics Board, Annual Report for 1948, p. 9, and p. 17, above. 

31 Dearing and Owen, op. cit., p. 34. The total number of airports as of 
December 1, 1948 was 6,009. Of this number only 567 were large enough to ac- 
comodate the larger types of aircraft now in service. 

32 Airport Planning Series, Civil Aeronautics Administration, 1949. It 


i Cin that these studies were completed without any official collaboration with 
e A 








JOURNAL OF AIR LAW AND COMMERCE 


in recent years from over-expansion. Dearing and Owen, in their study 
of ‘‘National Transportation Policy,” observed that one of the major 
objectives of the Civil Aeronautics Act was to prevent the development 
of excess and duplicate air transportation facilities. It seemed apparent 
to them “that the Board has not achieved impressive results in this 
undertaking.” *8 

The President’s Air Policy Commission reported in 1948: “The 
difficulties in which the air transport industry now finds itself can be 
traced primarily to over-expansion based on the mistaken assumptions 
of postwar traffic.” ** Mr. Russell Adams, then a member of the CAB, 
writing for the JouRNAL oF AiR Law AND COMMERCE, in the Spring 
of 1950, acknowledged that the certificated route pattern had been 
over-expanded. He put the blame however, on the airlines, pointing 
out that the Board had acted in every instance on application for route 
extensions, and that the extensions authorized were substantially less 
than those applied for.*° 

It is worth emphasis at this point that the problems of the air lines 
are not altogether a postwar phenomenon. Studies of air line opera- 
tions for the pre-war years disclose that subsidy aid was essential for 
commercial aviation from the time of the first air mail contracts.*® 
This fact suggests that the supply of air transportation has been con- 
sistently expanded more rapidly than the demand for it. 

A number of reasons may be offered to account for the consistent 
excess in the supply of air transportation. 


1. First of all, air transportation was not developed in response 
to an obvious need. The industry, with Government encouragement, 
has had to foster the development of a demand for its services, at a time 
when the basic transportation requirements of the country were being 
fairly well met by motor and rail facilities. With the exception of a few 
isolated instances the airlines have not “opened up” new territory as 
the railroads did. Shippers have never exerted pressures on the CAB 
as they have on the Interstate Commerce Commission because air 
transportation has never been so clearly related to their welfare. 


2. Although carriers prefer profits to losses, of course, they have 
not had to bear the risks which attend the expansion of other types of 
business enterprises. If it appeared to a carrier that his earnings might 
be improved by extending his service, he could proceed, especially 
since the enactment of the Civil Aeronautics Act, with the assurance 
that such expansion could not seriously impair his financial welfare 
if his hopes for better revenues were not realized. 





33 Dearing and Owen, op. cit., p. 200. 

34 “Survival in the Air Age,” a Report by the President’s Air Policy Com- 
mission, U.S. Gov’t Printing Office, 1948, p. 100. 

35 Adams, Russell B., op. cit., p. 132. 

86 See Federal Coordinator of Transportation, Public Aids to Transporta- 
tion, U.S. Gov’t Printing Office (1940). Vol. 1, Part 2; also Board of Investiga- 
tion and Research, “Public Aids to Domestic Transportation,” House Doc. No. 
159, 79th Congress, 1st Sess. (1945), U.S. Gov’t Printing Office. 
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This is perhaps the crux of the matter, and there is some reason 
to suspect that the supply of air transportation will never be appropri- 
ately adjusted to the demand for it so long as the subsidy provisions 
remain. Mr. Joseph J. O’Connell, Jr., formerly Chairman of the CAB, 
said in an address in New York City on March 23, 1949, “Bankruptcy 
is, after all, in private enterprise, the principal astringent that we have 
for washing away uneconomic operations. In the air transportation 
business, as it is conducted today, this astringent is no stronger than 
water.” 

3. The President’s Air Policy Commission reported, in 1948, 
“There is . . . a widespread confusion as to the principles which guide 
the Civil Aeronautics Board in its route determinations.” *7 This 
confusion is attributable in large part to the fact that the Civil Aero- 
nautics Board is charged with responsibility for “promoting” as well 
as regulating air commerce. The Board’s experience over a period of 
twelve years warrants some doubt as to whether any single agency 
of Government can effectively perform simultaneously two functions 
so clearly divergent. 

The problem of the Board is complicated by the administrative 
environment in which it operates. It is under constant pressure from 
the air carriers for modifications of policies and routes which will serve 
their private purposes. Few persons come before the Board, on the 
other hand, to speak for the public generally. Yet it is the taxpaying 
public which is obligated to meet whatever costs the Government 
may incur if the carriers fail to pay their way. 


The Board is sometimes required, of course, to rule in favor of 
some applicants and against others in the matter of route extensions. 
It is seldom called upon, however, to hear arguments against route 
extensions per se. It is not surprising therefore that the extension of 
routes has gone forward, pretty much as the carriers have urged, for 
the taxpayers, who assume the risk of unwise extensions, have no part 
in the proceedings. Moreover, as noted above, the policies of the 
Board are rarely subjected to pressure and criticism from shippers or 
travelers such as those exerted on the Interstate Commerce Commis- 
sion in rail and motor cases. 


SUGGESTIONS 


It is not the purpose of this paper to propose detailed remedies for 
the economic and administrative issues involved in the Government’s 
promotion and regulation of air transportation. Congressional Com- 
mittees are currently working on this general problem.*® Two sug- 
gestions seem to warrant consideration, however, as possible steps 
toward a solution within the framework of existing legislation: 

1. Decisions of the Civil Aeronautics Board as to whether any 





87 Survival in the Air Age, p. 10. 
38 Especially the Senate Committee on Interstate and Foreign Commerce. 
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route extension is warranted by public convenience and necessity 
should be subject to review and revision on the basis of experience. 


The Board has developed elaborate techniques for appraising in 
advance the need for air transportation services. It is authorized to 
certificate routes where the immediate demand will not support the 
costs of the service to be offered, and to adjust rates of mail pay to 
cover the difference. It seems logical to assume, however, that after 
a period of operation and development over any given route the vol- 
ume of traffic actually generated might become the measure of need 
for the service, and the risk of continuing operations over the route 
might be transferred to the carrier. 

A period of from two to five years might be established as sufficient 
time for the need for air transportation to be demonstrated by the 
actual volume of traffic carried. Subsidy benefits could be paid during 
such a period with the understanding that they would be withdrawn 
thereafter, and the carrier could be afforded some option as to whether 
the service should then be continued. 

It is recognized that such a plan would call for careful allocation 
of a carrier’s costs among its several route segments, but it is believed 
that this problem is not insurmountable. Adoption of such a plan, 
on the other hand, would ultimately bring about an air route system 
adapted to the bona fide demand for air travel. The Bill recently 
introduced by Senator Johnson (S. 1657) offers one approach to this 
problem. It requires that carriers support their requests for subsidy by 
identifying the cities which they serve where the cost of the service is 
not covered by the revenues derived therefrom. 


2. In the event, after such a period of development, the carrier 
elected to discontinue the service, the needs of the Post Office 
Department and of the Department of National Defense might 
be more specifically considered with the understanding that these 
agencies would then be required to stipulate just how much 
service over the route was necessary for their purposes. Subsidy 
benefits sufficient to maintain such services could then be paid 
with more assurance of the public benefit to be derived therefrom 
than is now the case. 

* * * 


The Air Route Problem is not the most pressing issue confronting 
the Federal Government today. It is representative, however, of many 
situations in which special interests have sought to use the Govern- 
ment as a means for promoting their individual welfare at the expense, 
sometimes at least, of the general public. It illustrates, too, the prob- 
lems that may arise when administrative determinations are substi- 
tuted for market processes. Our efforts to deal with this situation may 
therefore afford some measure of the ability of democratic government 
to cope adequately with the complex problems of our time. 






















INTERNATIONAL AIRLINE COLLABORA- 
TION IN TRAFFIC POOLS, RATE-FIXING 
AND JOINT MANAGEMENT AGREEMENTS 
— PART II 


By WALTER H. WAGER 


Special Assistant for International Affairs to the Director of Civil 
Aviation of Israel; Graduate of Columbia University, A.B., 1943; 
Harvard University, LL.B., 1946; Northwestern University, LL.M., 
1949; member, New York Bar. Formerly Fulbright Grantee for 
advance research; graduate fellow at Northwestern Law School and 
Departmental Editor of the JOURNAL. 


Joint ENTERPRISES 


E.A.’s relationship with Aer Lingus is a more unusual joint enter- 
prise, as the following paragraphs of their agreement?’ of May 6, 
1946 may indicate: 


“1, Aer Rianta and British Airways consider that in the interest of econ- 
omy and efficiency a single unit should be formed for the purpose of operating 
air services between Ireland and the United Kingdom, and furthermore that 
close cooperation should exist between them within the European zone. 

“3. The capital of Aer Lingus shall be held as to 60% by Aer Rianta and 
as to 40% by British Airways and/or British European Airways Corporation 
(which, when formed, shall be afforded an opportunity of becoming a party to 
this agreement). Neither party shall dispose of any of its shares without the 
consent of the other. 

“4, The number of directors shall be not more than seven, of whom four, 
including the Chairman, shall be appointed by Aer Rianta and three by Brit- 
ish Airways. 

“8. Operations on the Continent of Europe and elsewhere where competi- 
tion between British Airways and the proposed company may arise shall be 
the subject of prior discussion and agreement. 

“9. As British Airways has a 50% interest in the traffic operating between 
Ireland and the United Kingdom it is agreed that the profits and losses aris- 
ing from services between Ireland and the United Kingdom shall be shared 
equally between the parties. 

“10. Any profits accruing from the operation of services from Ireland to 
any of the following cities; namely, Paris, Rome, Brussels, Amsterdam, 
Copenhagen, Oslo, Stockholm, shall be divided between the parties hereto in 
accordance with their respective shareholdings in the proposed company. 
Any losses incurred in the operation of the above services shall be shared 
equally between the parties hereto. Any further services to the Continent of 
Europe which may from time to time be under consideration shall be the sub- 
ject of prior discussion and agreement between the parties hereto.” 


This contract appears to combine large shareholdings with strong 


representation on the Board and a sort of pool. The arrangement 
seems to have worked out fairly well in general, and has been cheered 
by those who deplore narrow nationalistic antagonisms and favor coop- 
eration between the United Kingdom and Ireland. 











*“7ICAO Doc. 4954, AT/633—Ireland, pp. 5-6. 
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There have been two other cases involving the investment of U.S. 
capital and management experience which have been received less 
warmly, for the motives of the purchasers have been questioned. 
When Seaboard and Western Airlines, a thriving American non-sched- 
uled cargo carrier on the North Atlantic, bought approximately 35% 
of Luxembourg Airlines in 1949 the U.S. and U.K. hardly bothered to 
conceal their beliefs that there is no longer “effective control” ** in 
Luxembourg nationals and that Seaboard acquired the shares ® to by- 
pass the statutory requirements of Sec. 401 of the Civil Aeronautics Act 
of 1938 and secure landing rights under Sec. 402 as a ‘‘foreign air car- 
rier” or under Section 6 (c) of the U.S. Air Commerce Act of 1926. 

The shortage of 4-engine equipment which arose from the air lift to 
Korea has postponed Luxembourg’s plans for trans-Atlantic “coach” 
flights on a scheduled basis, and that carrier now waits to gain the full 
benefits of Seaboard’s considerable operating experience. On the other 
hand, Aerovias Venezuela Europa is utilizing to the utmost the practi- 
cal talents of its U.S. shareholders who own 45% of the stock, and 
observers in Rome note with interest the active role of Executive Vice 
President James Wooten who has 2214% of the shares. A.V.E. is a 
duly incorporated and certificated Venezuelan carrier operating sched- 
uled services between Caracas and Rome via Lisbon, Madrid and Paris. 
Mr. Wooten is active in several ventures in which his capital and 
knowledge of air transport are combined with foreign funds and corpo- 
rate structure. Venezuela has been glad to benefit from his wide expe- 
rience and ingenuity, and the government has extended its good-will 
and diplomatic blessing. 

With 55% of the stock in Venezuelan hands and a former Air Min- 
ister as titular president, it would not be easy to prove that A.V.E. is 
not a bona fide Venezuelan company. Such was not the case with Peru- 
vian International Airways, for its chief executive had been prominent 
as a U.S. Army Air Forces generai and the Peruvian Ministry of Aero- 
nautics told the CAB in Washington that 40.5% of the shares were 
owned by Canadians and 27.5% by U.S. citizens. Of the 10 directors, 6 
were American and Canadian. The carrier received a permit to enter 
the U.S. as a Peruvian operator on the basis of a 1946 bilateral agree- 
ment which pledged that 51% of the stock would be in Peruvian hands 
by 1956. In 1948, however, the entire problem was solved when the 
company collapsed with heavy losses. 


INTERNATIONAL OWNERSHIP 


So many and varied arrangements have passed under the shelter of 
the imposing phrase “international cooperation in air transport,” but 





28 Under (7) of the “Standard Agreement” developed at the Chicago Confer- 
ence, “each contracting party reserves the right to withhold or revoke a certificate 
or permit to an airline of another State in any case where it is not satisfied that 
substantial ownership and effective control are vested in nationals of a party to 
this Agreement...” 

29 Formerly owned by Scottish Aviation, Ltd. 
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most of them have been very different in purpose and nature from true 
international owership. Indeed, it was the evils which arose in the era 
of restrictions and economic-political sniping that focused attention 
upon the possibilities of international ownership. The United King- 
dom set forth *° the problem at the Fourth Assembly of ICAO in Mont- 
real in June, 1950: 


“Among some of the major drawbacks of the present system of com- 
peting national airlines which would be overcome by international own- 
ership and operation are:— 

(a) As an infant industry, not yet economically self-supporting, air 
transport requires subsidy assistance either in the form of pay- 
ments to operators and/or through the provision of expensive aero- 
dromes and facilities in return for uneconomic rates of landing fees. 

(b) Air transport is an instrument of national policy in every country 

of standing. Hence, competitive exploitation by national interests 
is not prompted in all countries solely by commercial motives. It 
follows, therefore, that many countries, almost regardless of cost in 
subsidies are prepared to maintain air transport services without 
economic justification. This led to a situation in pre-war Europe in 
which 75% of the cost of the many airlines competing for European 
traffic was borne by the taxpayer. The number of competing coun- 
tries and airlines is greater today. 
In order to minimize losses, most competing national airlines actu- 
ated solely by commercial motives concentrate on ‘paying routes’ 
and neglect the development of services that are needed in wider 
public interest. 

(d) The drive to eliminate competition in the struggle for supremacy, 
leads to artificial inflation of capacity, constant pressure to reduce 
fares below economic levels and other competitive devices. 

(e) The tendency of each country to surround its international air 
transport with a protective ringed fence based on a restrictive pol- 
icy in the grant of commercial rights, stultifies the full development 
of efficient air services on an economical basis.” 


The history of international ownership goes back to “the Com- 
pagnie Franco-Roumaine de Navigation aerienne (later known as 
CIDNA) established in 1920, on French initiative to operate air serv- 
ices between Paris and Bucharest via Prague-Vienna-Budapest and Bel- 
grade. The company was of French nationality, but the various 
countries it served contributed towards its operation, either by provid- 
ing a share of the capital or by means of subsidies, or else by means of 
contribution in kind such as the provision of fuel. In return, the com- 
pany was under an obligation to employ in each country flight crews of 
the nationality of the country.” 

It was in this same period that Germany and Soviet Russia set up 
the little-publicized joint air transport venture known as Deruluft to 
operate between Moscow and Berlin, and this company was flying addi- 
tional routes when service was suspended in 1937. 





” Paper on “International Ownership and Operation of International Air 
“el submitted by U.K. to 4th ICAO Assembly, A4-WP/118 EC/14, 5/6/50, 


31 French memorandum cited note 4, p. 17. 
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Qantas Empire Airways and Tasman Empire Airways 


Both of these organizations involved more active participation by 
the partners than did the companies in which the United Kingdom has 
joined with the Australians and New Zealanders: 


“Qantas Empire Airways was established in 1934 by Imperial 
Airways and the Australian company, Queensland and Northern 
Territory Aerial Services (QANTAS). The capital stock of Qan- 
tas Empire Airways, Ltd. was equally divided between the two par- 
ticipating companies. 

“Qantas Empire Airways, Ltd. operated the U.K.-Australia air 
route in association with Imperial Airways. In 1939, the shares 
held by Imperial Airways in Qantas Empire Airways were trans- 
ferred to the BOAC. 

“After the second world war an agreement was reached between 
the governments of the United Kingdom and the Commonwealth of 
Australia to transfer the shares held by the BOAC to the Govern- 
ment of Australia. In February 1947 the Commonwealth Govern- 
ment of Australia definitely acquired the 50% interest in Qantas 
held by the BOAC. The remaining 50% was privately held, chiefly 
by private and business interests in Australia. Subsequently, the 
Australian Government announced that it intended to assume full 
control of Qantas Empire Airways, Ltd., and accordingly the Com- 
monwealth Government has acquired 100% ownership of Qantas as 
of 1 July 1947.” 32 


Qantas and BOAC continue to maintain their intimate cooperation 
in scheduling and operations on the important route linking the grow- 
ing Commonwealth of Australia to the United Kingdom. Their use of 
identical equipment simplifies maintenance at either end of the line. 

Two years after the creation of Qantas, in September of 1936, the 
governments of Australia, New Zealand and the United Kingdom 
“agreed upon the establishment of a joint company for the operation of 
the trans-Tasman air service.” ** The plan called for a New Zealand 
carrier, i.e., an operating company registered in New Zealand, to run 
scheduled services between Australia and New Zealand. This program 
was implemented by the specific provisions of the tri-partite Agreement 
of April 10, 1940 in which the three governments concurred on the 
“Memorandum and Articles of Association” of an operating company 
registered in New Zealand as Tasman Empire Airways Limited. 

New Zealand recently informed ICAO that “the Company was 
inaugurated on 26 April 1940, upon a financial basis comprising Share 
Capital subscribed by its shareholders, plus a subsidy contributed by 
the Governments of United Kingdom, Australia and New Zealand, 
with no payment for carriage of mails. This basis continued until Ist 
July 1946 when the subsidy was discontinued and, in lieu thereof, the 
Company was paid for carriage of mails at an agreed rate.” ** 

Originally, B.O.A.C. held 38%, of the shares, the New Zealand gov- 

82 TCAO Doc. 4954, AT/633—Australia, p. 3. 

83 New Zealand paper on international ownership submitted to 4th ICAO 


Assembly, A4-WP/39 EC/7, 25/5/50, p. 17. 
34 Ibid, p. 21. 
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ernment 20%, Union Airways of N. Z. 19%, and Qantas Empire 
Airways 23%. Union Airways was acquired by the New Zealand gov- 
ernment in 1947, The stock distribution was modified in 1948 and 
today B.O.A.C. owns 20%, Qantas Empire Airways 30%, and the gov- 
ernment of New Zealand 50%. Each of the three partners nominates a 
pair of directors. 


“Under an Agreement of 16 December 1941, made between the 
Governments of the United Kingdom, Australia and New Zealand 
on one hand and Tasman Empire Airways Limited on the other 
hand, this company undertook to maintain and operate regular and 
efficient air transport services in direction between the Australian 
terminus and the New Zealand terminus. The frequency of these 
services, the timetables and rates for carriage were subject to the 
approval of the Governments. 

“The aircraft employed on these services should be registered in 
New Zealand. The Agreement itself should be deemed to have been 
made in New Zealand and should be interpreted according to New 
Zealand law. 

“Any difference or dispute arising between the Governments or 
any of them and the company relating to this Agreement should be 
settled by arbitration.” 35 


The Agreement provided that each country would name one mem- 
ber of a ‘“Tasman Air Commission” which would act by majority vote. 
The official Instrument of Authorization to the Tasman Air Commis- 
sion was signed by the three nations on February 23, 1945, and it 
authorized the Commission: 


“(1) to supervise the execution of the Agreement between the three Gov- 
ernments and the operating company and for that purpose to nego- 
tiate such matters and conduct and order such periodical and special 
investigations into the finance, administration and operation of the 
service, and call for such requests from the operating company as 
may be required by any of the three Governments or deemed neces- 
sary by the Commission. It shall report to the three Governments; 
to consider the report upon any proposals relating to the operation 
of any civil air service between Australia and New Zealand other 
than the service operated under the Agreement; 

(3) to call for the performance by the operating company of its duties 
under the Agreement and in default of such steps as the Commis- 
sion thinks necessary; 

(4) to agree upon alternative or additional termini, to approve frequen- 
cies, timetables and rates; 

(5) to inspect the books of account and vouchers of the operating com- 
pany.” 36 


These responsibilities are no longer vested in the Commission, for 
one of the functions assigned to the South Pacific Air Transport Coun- 
cil * in 1946 was: 


35 Ibid, p. 18. 

36 Ibid, pp. 18-19. 

37 “At a Civil Aviation Conference held at Wellington in February and March 
1946, the Governments of the United Kingdom, Australia, New Zealand, Fiji, and 
the Western Pacific High Commission, agreed to the establishment of an advisory 
body, to be known as the South Pacific Air Transport Council, being a regional 
organization linked with the Commonwealth Air Transport Council, which con- 
sists of representatives of all British Commonwealth Governments.” Ibid, p. 19. 
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“to advise member Governments on the policy of operation, develop- 
ment and finance of air services operated or controlled jointly by 
the Governments of the United Kingdom, Australia and New Zea- 
land, on the regional trans-Tasman route.” 38 


When the South Pacific Air Transport Council held its first meet- 
ing in Canberra in December 1946, it determined to create a standing 
trans-Tasman Committee composed of representatives of the U.K., Aus- 
tralia and New Zealand. That body would take over from the Tasman 
Commission on March 31, 1947 and would be under the SPATC. The 
second meeting resulted in a basic policy directive to guide TEA’s man- 
agement. At the end of 1948, the standing committee was replaced by 
a Tasman Empire Airways Policy Committee.*® 


British Commonwealth Pacific Airlines 


Another Commonwealth effort is the British Commonwealth Pa- 
cific Airlines, conceived after the Inter-Dominion Conference on avia- 
tion at Montreal in 1944 and discussed at the London meeting of the 
Commonwealth Air Transport Council in July 1945 and the Welling- 
ton session of the CATC in March of 1946. The objective was to estab- 
lish a “British” carrier to operate between Australia-New Zealand and 
North America across the Pacific to complete the “British” global net- 
work of air services and communications. Final plans were made by 
the U.K., Australia and New Zealand at Canberra in March of 1946. 
BCPA was incorporated as an Australian firm on June 24, 1946 under 


the Companies Act of New South Wales with Australia putting up 
50%, New Zealand 30% and the U.K. 20% of the authorized capital of 
one million Australian pounds. It began its own trans-Pacific services 
with four DC-4 aircraft on April 25, 1948, having previously utilized 
Australian National Airways’ organization under contract. 


Beginnings of the Scandinavian Airline Consortium — S.A.S. 


At the same time that these joint programs were developing within 
the British Commonwealth, the three Scandinavian states were going 
ahead with their own plans for the airline which was to become the out- 
standing example of international ownership in civil aviation. Nor- 
way initiated negotiations in 1938 for a common carrier with Sweden 
and Denmark to North America, and by the beginning of 1940 conver- 
sations between the Scandinavian postal officials, the airlines and the 
American authorities had reached a point which indicated the possibil- 
ity of a line in cooperation with Pan American Airways. Although the 
invasion of Norway and Denmark crippled the project, the Swedish car- 
rier A.B. Aerotransport went ahead and requested financial aid from its 
government. The latter felt that private enterprise should take the 
risks alone, so a new Swedish Intercontinental Airlines (SILA) was 





38 Td. 
39 This became necessary when Canada, a non-shareholder in TEA, joined the 


SPATC. 
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formed to operate internationally while the state-owned ABA would 
handle the European operation. The two companies cooperated con- 
siderably. 

With the consent of ABA, SILA opened negotiations with the Dan- 
ish and Norwegian carriers. The occupied states sent secret negotiators 
to Sweden via underground channels, and there were talks with the 
Royal Norwegian Air Transport Board which had been set up in Lon- 
don in 1943 to plan for the post-war period. The three governments 
agreed that cooperation was desirable and that aircraft should be or- 
dered as soon as possible. SILA represented the three carriers in the 
United States, and in November 1943 a contract was signed for the pur- 
chase of DC-4 equipment from Douglas. The Scandinavian govern- 
ments had already exchanged landing rights with the U.S. and Sweden 
was training crews for trans-Atlantic operations with B-17’s forced 
down within its borders when the war ended. 

Negotiations were resumed and progressed fairly steadily. “There 
had been no opportunities during the war in Denmark or in Norway, as 
there had been in Sweden, for building up an organization and for 
recruiting and training personnel. Thus the three parties were not 
equally well prepared for the task. But in spite of this inequality there 
was an unanimous opinion that collaboration was necessary if Scandi- 
navian aviation should be able to hold its own in the field of interna- 
tional competition.” *° 


The history of those stormy days seems even more remarkable now: 


“,. arrangements for a joint traffic were pushed ahead as though 
complete agreement had been reached on all points, even when 
sometimes during 1945 and 1946 it looked as though nothing would 
ever be finally settled. Planes were bought, personnel recruited and 
trained and offices opened in the USA and in South America. The 
agreement which was finally reached on the morning of the lst Au- 
gust 1946 has proved itself to the satisfaction of all parties. The 
greatest difficulty was to find the most suitable form of collabora- 

tion. It was clear that there could be no question of setting up a 

corporation since a corporation would have to be registered either 

as Danish, Norwegian or Swedish.” *! 

The solution was found in the creation of a consortium, a type of 
enterprise familiar to DNL’s Thomas Falck Jr. who had long been ac- 
tive in a Bergen maritime consortium regulating Norwegian shipping 
to South America. The agreement covered scheduled air services from 
Scandinavia to the Western Hemisphere, and provided, inter alia: 

“2. The Consortium—as such—is not a separate legal person, but shall 
externally to the public and internally to its staff appear as one 
unit... 

. The management of the Corporation shall be vested in a Board of 
Trustees (hereinafter called the Board), under which there shall be 


a Managing Director (hereinafter called the President). The 
division of the competency between these two instances shall sub- 





iy Story of Scandinavian Airlines System, p. 2. 
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stantially be the same as between the Board of Directors and the 
President in a stock company. 

The Board shall consist of six members, two appointed by DDL, 
two by DNL and two by SILA (one of whom from AB Aerotrans- 
port—hereinafter called ABA). 

Decisions of the Board shall be sustained by a majority vote and 
in case of a tie the Chairman shall cast the deciding vote. 

In order to change the existing agreement, however, an unani- 

mous vote shall be required. Also unanimity shall be required to 
appoint the President, who, however, may be dismissed by a major- 
ity of votes. 
. The Contracting Parties at their own expense shall procure such 
aircraft as may be necessary for the operations, such aircraft to be 
made available to the Consortium (see §7). It is the obligation of 
the Contracting Parties to arrange for insurance of the aircraft 
against all usual risks. The cost of this insurance shall be de- 
frayed by the Contracting Parties. 

It shall be the duty of the Board from time to time to make deci- 
sions concerning acquisition of substitutions for damaged aircraft 
or possible additions to the fleet, as defined in this agreement. The 
equipment to be made available to the Consortium by the Contract- 
ing Parties shall to the extent possible be in proportion to the 
respective shares each Contracting Party holds in the Consortium. 
. An organizational plan for the activities and staff of the Consor- 
tium shall be presented by the President for adoption by the Board. 
The staff for the administrative and technical departments includ- 
ing traffic, shall be made available to the Consortium by the Con- 
tracting Parties in accordance with agreements between the Board 
and the Contracting Parties. Such staff shall remain in the service 
of their respective companies but be subject to the strict jurisdic- 
tion of the Consortium, by whom they will be paid. 

To the greatest possible extent the staff shall be of Danish, Nor- 
wegian or Swedish nationality. Equal distribution between the 
three nationalities should be attempted. 

In Denmark, Norway and Sweden the Contracting Parties and 
ABA shall make available their organizations for traffic and sales 
service, as well as station service in the respective countries. 

In South and North America separate undertakings shall be 
established in order to handle the traffic, sales and ground organiza- 
tion in the respective countries. These undertakings shall buy or 
rent offices and other facilities necessary for the air traffic, and 
shall employ their staffs. These undertakings shall be owned by the 
Contracting Parties mutually in proportion to their shares in the 
Consortium (see §7). 

In other countries outside Denmark, Norway and Sweden the 
Consortium shall procure offices and other facilities at its discre- 
tion. Offices and other facilities owned or rented by SILA in these 
countries are hereby transferred to the Consortium at cost price. 

Concerning repairs and maintenance, desired by the Board, 
agreements shall be concluded with ABA, DDL, DNL or other 
organization. 

The cost of the daily maintenance and usual overhauls shall be 
charged to the Consortium. 

The owners of the aircraft may decide where the overhauls shall 
be made. 

. Sufficient means for the operation of the Consortium shall be con- 
tributed by the Contracting Parties in proportion to the shares in 
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the Consortium (§7). 
no interest. 

7. When calculating the net result it shall be noted that all expendi- 
tures and revenues in connection with the air services and other 
activities of the Consortium shall respectively be credited or 
charged to the Consortium unless otherwise stipulated in this agree- 
ment. Further, to each company shall be credited an amount rep- 
resenting the fee paid for chartering the aircraft placed at the 
disposal of the Consortium from the time the aircraft may be put 
in service according to §§ 4 and 5. This fee shall be equivalent to 
the amortization of the purchasing price of the aircraft during a 
period of 6 years plus an annual interest of 6 per cent of the value 
of the aircraft subsequent to the annual amortization. Agreements 
as to chartering of aircraft should be identical. 

Subsequently the net results of the operations of the Consor- 
tium shall be divided between the Contracting Parties in proportion 
to their shares which shall be: for DDL two sevenths; DNL two 
sevenths; and SILA three sevenths. 

If aircraft belonging to one of the parties should be utilized 
to a considerably larger extent than aircraft belonging to the other 
parties, the former should be credited a reasonable compensation 
for increased expenditures in connection herewith. 


11. In the event a member of the Board objects to a decision reached 
through a vote of the Board relative to an important question in 
connection with efficient operation, such as acquisition of material 
or contribution of additional capital, appointment of the President, 
or other questions of considerable importance to the Contracting 
Party he represents, he shall have the right to give notice of expira- 
tion of this agreement within one month from the day the objec- 
tionable decision was reached. The agreement shall then expire 
after a 6 months period, provided, however, that ordinarily notice 
of expiration may be given on January 1 and July 1. The Consor- 
tium shall then liquidate at the end of the 6 months period for 
which notice of expiration has been given. In case of serious dis- 
agreement as to the interpretation of this provision, the matter 
shall be submitted to the Board of arbitrators provided for in 
§13.”" 42 


A few weeks after this epoch making agreement was signed, the first 
SAS plane took off for New York and the great experiment had begun. 
The Board named as President Per A. Norlin, a young and able airline 
executive in Europe and a Swedish delegate on the 1939-1940 mission 
to the United States. The next route opened on November 30, 1946 
when Scandinavia was linked with Montevideo via Lisbon, Dakar, Rec- 
ife and Rio de Janeiro. A month later, this service was extended to 
Buenos Aires. 

It was not easy at first, but each partner had something to contrib- 
ute to the joint effort. Sweden could supply excellent maintenance 
facilities at Bromma Airport outside Stockholm, as well as dollars to 
buy U.S. equipment. Norway had trained crews ready for trans-ocean 
flying. Denmark had the experience of DDL and a fine international 
airport in Kastrup, sky crossroads of northern Europe. SAS hired a 





Such subscribed working capital shall carry 





42 Official notarized translation of consortium text. 
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number of American and British pilots, as well as U.S. citizen Peter 
Redpath to be Vice President in charge of operations. 

The commercial direction was soon settled at Bromma, and addi- 
tional facilities were constructed there. The DC-4 transports which 
had replaced SILA’s converted B-17’s soon gave way in turn to modern 
DC-6 equipment, and the maintenance shops were improved and ex- 
panded. 

The results of this determined effort to make the Scandinavian test 
of international ownership and cooperation a success may be seen in 
part in the following statistics: 


North America Route 1946 1948 Total, 1946-1948 


Flights 3 1,345 
Kilometers 9,033,592 
Passengers 5 20,276 38,682 
Baggage (kilo) 916,930 
Freight (kilo) 465,721 
Mail (kilo) 26,862 131,810 135,927 294,599 


South America Route 
Flights 5 97 168 270 
Kilometers 69,841 1,290,000 2,111,000 8,470,841 
Passengers 77 2,755 6,080 8,912 


Baggage (kilo) 2,016 71,572 156,236 229,824 
Freight (kilo) 422 27,748 79,103 107,273 
Mail (kilo) 248 9,731 28,769 38,748 
The young consortium grew rapidly, and won the respect of its 


many experienced competitors on the North Atlantic. It earned a rep- 


utation as one of the most efficient carriers on routes where no quarter 
was given or asked. By 1948, SAS had proved itself in the eyes of many 
in air transport. 


EUROPEAN PROGRAM FoR S.A.S.—E.S.A:S. 


Some of the finest minds in Scandinavia and a number of the best 
air transport men in Europe were concerned with this development of 
S.A.S. They had the combined experience and business acumen of 
three thrifty nations to draw upon, and from this fund came a number 
of astute criticisms of the limited cooperation. The story of how and 
why Denmark, Norway and Sweden decided to ‘‘pool” their efforts, 
within Europe as well, is given in the report of the so-called Little Com- 
mittee: ** 

“The period immediately after the war placed air traffic in an ex- 
ceptional position, the traffic demand being so heavy as to produce 
maximum bookings on the international air routes. However, the other 
means of communication gradually increased their traffic. Competition 
among the air companies grew more intense, and simultaneously the 
effects of the international economical and political difficulties were 
increasingly felt. In the course of 1947 it became more and more evi- 
dent that under the pressure of difficulties from outside it was an 
untenable and irrational position to cooperate on the Atlantic routes 
and maintain competition in Europe, and that cooperation extended to 





43 The “Little Committee” consisted of one representative of each of the 
mother companies and functioned as a working group in 1949 to study methods of 
streamlining and modernizing the SAS organization. 
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comprise also the traffic in Europe would afford possibilities for a more 
rational operation. By such extended cooperation competition among 
themselves would vanish, and greater competitive power outwardly 
would be attained, and by a joint traffic planning and a rational utiliza- 
tion of the joint fleet a better operational economy would be possible. 

“There was another question of great moment. Much work was done 
and considerable amounts of money spent—not least in North and 
South America—in effort to popularize the SAS lines and the name of 
SAS. But when a passenger from one of these countries arrived by SAS 
in Europe, and in the home of SAS, Scandinavia, he no more met the 
name of SAS, but three different companies, ABA, DDL, and DNL, a 
proposition quite incomprehensible to the passenger. It was soon re- 
alized, therefore, that if the name and repute of SAS should be widely 
known, the SAS insignia must be used in every region of the world 
where Scandinavian aircraft operated. 

“At a board meeting in SAS in December 1947 the idea of an ex- 
tended cooperation was taken up for consideration on the direct proposal 
of DNL. The subsequent negotiations resulted in the establishing as 
from April 18th, 1948, of joint operations by the three companies of 
European as well as domestic routes under the one name of SAS. At the 
time it was not ventured to go the whole length and establish collabora- 
tion in Europe on the same principles as on the Atlantic routes, but 
for national reasons each of the companies should continue to exist as 
an independent organisation. Each company should operate its share of 
the traffic program and defray its own operational costs with the excep- 
tion of such costs as were agreed to be shared (including i.a. the joint 
ESAS departments in Scandinavia and abroad). The aggregate traffic 
revenue was to be pooled like the said mutual costs and shared among 
the three companies in proportion to the volume of traffic performed 
(ton-kilometers). The joint traffic agreement concluded January 28th- 
29th, 1948 was of a temporary nature as it was found desirable to gain 
more experience before the collaboration was given a definitive shape. 

“Throughout the winter 1948/49 and the spring 1949 negotiations 
were conducted among the parties, during which DNL submitted a 
proposal (P.M. dated 18.38/49) to the effect that each of the companies 
should operate its own route program in Europe for its own account as 
regards revenue as well as expenses, but under the SAS insignia, while 
the OSAS collaboration should continue unchanged. The proposal fur- 
ther suggested joint pool operations of routes on which the parties 
competed, collaboration in questions of personnel, technical standardi- 
sation, traffic policy, etc. and certain mutual offices abroad. As unanim- 
itv on this proposal could not be reached, a meeting of the three Min- 
isters of Transport and others was held with representatives of the 
three companies. At this meeting questions of principle were discussed, 
and the Ministers urged the companies themselves to find a solution 
based on a continued collaboration.” 


S.A.S. has had the attention of some of the outstanding business 
leaders in Scandinavia from its inception, and two of these men have 
played important roles in the negotiations and progress. They are Swe- 
dish banking magnate Marcus Wallenberg and Danish construction 
engineering authority Per Kampmann, who have added their vast expe- 
tience to the knowledge of air transportation contributed by Per 
Norlin of A.B.A. and General Riiser-Larsen of D.N.L. and the states- 
manship and legal thinking of Justice Eckhoff of the Norwegian Su- 
preme Court. All of these men worked together to conclude a joint 
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traffic agreement of June 25, 1949 which created a European program 
for S.A.S. to be known as ESAS. The excerpts below from the text re- 
veal something of the nature of the hybrid creature which stood some- 
where between a pool and a consortium: 
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Definition, Object and Name. As from January Ist, 1949, ABA, 
DDL and DNL establish co-operation in the form of joint traffic. 
The transport revenue derived from such joint traffic shall be di- 
vided between the parties according to the rules below. 

Joint traffic shall mean that the parties operate services on 
routes that have been laid down in a traffic program prepared joint- 
ly by the parties. 

The object of establishing joint traffic is to strengthen the 
position outwardly, and to create internally the best possibilities 
for rational operation to the benefit of the parties and to the air 
traffic of the three countries. The three parties shall in the best 
possible way assist and support each other in the joint traffic. 

Internally among the parties, and in their relations towards the 
Scandinavian civil aviation authorities, the joint traffic shall be 
referred to as: Scandinavian Airlines, System, European Division, 
or ESAS. Outwardly OSAS as well as ESAS are operated under 
the joint name of Scandinavian Airlines System, or SAS. The par- 
ties’ aircraft shall be painted and decorated in accordance with 
the SAS-standard design agreed on, this also applying to aircraft 
operated in traffic which does not come within the scope of this 
agreement (domestic traffic). 

The Parties Individually. The joint traffic does not involve the 
establishment of any corporate body, and the parties shall continue 
as independent organisations. 

Scope. The joint traffic shall comprise all commercial, interna- 
tional air traffic with the exception of the present and future traf- 
fic operated by OSAS. The domestic traffic operated by the parties 
shall not be affected by the joint traffic. 

While this agreement remains in force none of the parties may, 
without the consent of the other parties, carry on commercial, 
international air traffic outside the scope of the joint traffic, or be 
interested in other concerns carrying on such traffic. 

As regards charter flights within the joint traffic there is con- 
cluded a special agreement among the three parties. Therefore, 
the provisions of these presents shal! apply to scheduled operations 
only. 

Domestic traffic shall mean traffic where the airport of departure 
and destination are located within the realm of the country con- 
cerned, and which has no regular commercial landing place outside 
the realm of the same country. Consequently, Danish flights to 
Greenland and the Faroe Islands, and Norwegian flights to Sval- 
bard shall be considered as domestic traffic. If on such flights 
regular commercial landings are made outside the realm, a special 
agreement shall be made among the parties concerning a reasonable 
arrangement as to the transport revenue derived from such com- 
mercial intermediate landings on international territory. 

In case the authorities in the Scandinavian country concerned 
as a consequence of the existing concessionary regulations require 
one of the parties to operate a certain international traffic which is 
not covered by the traffic programme prepared for the joint traffic, 
the party concerned shall beforehand offer such traffic to the other 
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parties for incorporation in the joint traffic agreement. If such 
offer is not accepted the party concerned shall then be free to oper- 
ate the traffic for its own account. 


The Mutual Economic Responsibility of the Parties. The responsi- 
bility towards passengers, cargo and third party shall be borne by 
the party hereto whose aircraft (owned or rented) is used for the 
flight. 

With regard to the financial obligations entered into by the de- 
partments duly authorized to do so under the joint traffic by the 
board of directors, the parties shall be jointly liable outwardly, 
while the mutual obligations shall be divided among the parties 
according to the provisions of article 13. 


Management. The supreme management of the joint traffic shall 
be vested in a board of directors (the ESAS board) which consists 
of the same persons as from time to time are members of the OSAS 
board of trustees. Each party hereto has one vote on the ESAS 
board. 

The chairman and Ist and 2nd vice-chairman of the OSAS board 
of trustees shall hold the same offices on the ESAS board. 

The ESAS board shall nominate a general manager for the 
administration of the joint tasks of the joint traffic. Establish- 
ment of the joint departments mentioned in article 7, appointments, 
discharges, discharges and payment of employees in responsible 
positions, and other important matters, shall be considered by the 
board. Within the scope of his responsibility, to be further defined 
by the ESAS board, the general manager’s decisions shall be of 
binding effect to all three parties. 

The resolutions of the ESAS board shall be unanimous and 
the board shall be at proper quorum only when all three parties 
are represented. In the event that the board is not at a proper 
quorum because not all three parties are represented, each party 
may demand that a new meeting be held with a notice of 8 days, and 
at that meeting the board will be at a quorum if only two of the 
parties are represented. At this meeting only such matters may 
be dealt with as were expressly indicated in the agenda of the 
first meeting. ... 


The Joint Departments. For the purpose of obtaining the most 
efficient execution and co-ordination of joint tasks which arise in 
connection with the joint traffic, the board may resolve to establish 
joint departments which shall be subjected to the general manager 
mentioned in article 6. Such departments can only be dissolved by 
by a resolution of the board. The joint departments shall be con- 
sidered as an administrative unit separate from the parties’ own 
organizations. In the employment of personnel for more qualified 
work and in the training of personnel an even apportionment 
among the parties should be endeavored. 


The scheduled flights, which the parties are to undertake within 
the joint traffic, shall be set forth in a joint traffic programme 
which is to be approved by the board. 

In the preparation of this traffic programme which shall be 
ready for each traffic period in due time before the beginning of the 
period (approx. 6 months), the object shall be—with due regard to 
the attainment of the most economical operation—to meet the esti- 
mated traffic demand. Endeavors should be made to assign the types 
of aircraft best suited for the individual routes. 
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Within the traffic programmes prepared on these lines, the three 
parties shall for the respective calendar year be entitled to the fol- 
lowing shares in the total amount of offered normal tonkm.—to 
such an extent as the practical arrangement permits: ABA 3/7; 
DDL 2/7; DNL 2/7. 

The number of normal tonkm. shall be calculated as the normal 
payload multiplied by the distance. Normal payload shall be eal- 
culated as the average payload of the three parties’ aircraft of the 
same type, or type variant, which are used in the traffic programme, 
this payload being fixed on the basis of the distance calculations and 
the corresponding normal tankage of the route analyses. The dis- 
tance is calculated according to the shortest distance of the route 
analyses between two airports with the addition of 30 km for DC-3 
and Vickers Viking, and 40 km for DC-4 and DC-6. 

In the preparation and carrying out of the traffic programme 
endeavors shall be made to ensure that the parties’ utilization in 
flying time of the same type of aircraft becomes uniform in so far 
as is possible. Each party will be allotted its particular task within 
the traffic programme. 


Domestic Traffic Programme. The preparation of the traffic pro- 
gramme for the parties’ domestic traffic shall be undertaken by the 
parties themselves. However, in the preparation of the programme 
close co-operation shall take place with the joint traffic planning 
department in order to obtain a rational utilization of the aircraft 
fleet and the possible co-ordination of the domestic and the foreign 
traffic. 

On the approval of the traffic programme mentioned in article 8, 
an arrangement shall be made among the parties as to whether cer- 
tain domestic routes, which are essential international connections, 
shall, wholly or in part, be incorporated in the joint traffic-pool. 


Division of Revenue. All traffic revenue originating from air 
transport within the joint traffic shall be divided between the par- 
ties in proportion to their (within the joint traffic) actually offered 
shares of the aggregate number of tonkm. (within the joint traffic) 
actually offered within a calendar year. Extra flights, duplicate 
flights and transfer flights shall be included in the calculation of 
normal tonkm. Traffic revenue shall mean any payment for com- 
pleted or ordered transportation of passengers, baggage, mail and 
cargo which the companies may receive in their capacity of carriers. 
In the instances in which the parties enter into pool traffic with 
other airlines, the amounts of profit thus derived shall be added 
to the revenue that is to be divided as outlined above. In case 
the assignments to such pool traffic are made on directions different 
from those generally adhered to by the parties the parties shall 
enter into negotiations for the purpose of establishing the method 
of calculation to be applied for the settlement of such traffic. 

A statement of the apportionment among the parties of the 
transport revenue accumulated during the year shall be made each 
month on the basis of the actually offered normal tonkm. accumu- 
lated during the same period... . 


Apportionment of Expenses. Each party shall in principle defray 
the operating expenses in connection with flights performed in the 
joint traffic. However, the board of directors may resolve that 
certain expenses, by exception, shall be apportioned among the par- 
ties, and fix the rules for the apportionment of such expenses. . . - 
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“14, Ground Organization Maintenance. The parties agree to make 
available for each other in their respective home countries such 
ground organization service as is necessary for their traffic, and 
in this connection there is to be made special arrangements which 
in principle shall be uniform. . 


“19, Foreign Currency. In principle each party shall have its share 
in the receipts in foreign currency which is derived from the joint 
traffic; likewise, each party shall in principle make available its 
share of the foreign currency necessary for covering joint expenses. 


“20. Unreasonable Hardship Resulting from the Joint Traffic. In case 
the carrying out the joint traffic according to this agreement ap- 
pears to involve unreasonable hardship for one of the parties on 
account of unforeseen or unforeseeable circumstances, it is agreed 
to take up negotiations with a view to eliminating such hardship. 


“22. Termination. If at any time one of the parties is of opinion that 
the purpose set forth in article 1 of the establishment of the joint 
traffic has not been attained, the party concerned shall be entitled 
to terminate the agreement at a notice of not less than 6 months, 
such termination to be effective at the end of the traffic season, or 
at any other time as the parties may agree upon... .” 44 


This European Division of S. A. S., with its unusual structure and 
highly complex method of operation, set up shop with a staff at its 
Copenhagen headquarters and went to work. ESAS had actually been 
functioning in a different form since the three mother companies 
signed the promemoria developed at the January 28, 29, 1948 Oslo 
conference. When ESAS had begun in 1948, it utilized a system of 
committees instead of the joint departments inherent in the 1949 agree- 
ment. Each such committee had a Dane, Norwegian and a Swede. 
They experimented with the delegation of functions, so that the Traf- 
fic Committee, for example, soon had the Norwegian doing sales, the 
Swede planning and the Dane organization. Viggo Rasmussen, 35 
year old DDL executive who had done a brilliant job for the Danish 
carrier, had the difficult job of serving as general manager of ESAS 
and he quickly realized that “You cannot run an airline with com- 
mittees.” 4 His outspoken recommendations were influential in the 
decision to use departments instead. 

The 1948-1949 period was a trying one for the Scandinavian Air- 
lines System and the mother companies. European traffic was being 
divided with many competitors and ESAS was having an abundance 
of growing pains. The Danish, Norwegian and Swedish carriers suf- 
fered at home from rising costs and the necessity to rationalize rapidly 
overexpanded organizations. A lot of unexperienced people had been 
hired by the parent companies and SAS in 1946 and 1947, and many of 
these had to be fired after expensive training in 1948 and 1949. The 





44 Official translation of ESAS Agreement. 

45 Statement made to author in August 17, 1950 interview in ESAS head- 
quarters at Kastrup Airport outside Copenhagen. Much of the information in 
this section of the article is based on personal conversations with the chief execu- 
tives of SAS in 1950 and 1951. 
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reductions were not among air crews, for OSAS was starting to make 
its way to the forefront on the North Atlantic and traffic was coming 
along nicely on the route to South America. But excess office personnel 
were pared from the payroll. Both ESAS and OSAS found the number 
of political problems growing, as increasing international competition 
led quite a few countries to impose all sorts of traffic restrictions and 
limitations on landing rights. The situation was not too bad for OSAS, 
which had made excellent progress under the capable direction of for- 
mer-DNL boss Per Backe,*® on the relatively free Atlantic routes. 
ESAS, which was operating all over non-communist Europe, most of 
the Middle East, and down to Nairobi, was constantly negotiating for 
the essential permits and concessions. 


In these discussions, the Scandinavians have cleverly used their na- 
tional positions to the best advantage. Sweden deals with the United 
Kingdom, for example, because the British buy from the Swedes. 
Denmark could not handle such talks, as the Danes are dependent on 
selling to the U. K. When OSAS was preparing its new service to the 
Far East, however, DNL could not participate because of the conces- 
sion granted to the private Norwegian carrier S.A.F.E.*7 and the opera- 
tion of the other Scandinavian airline created certain political ** diffi- 
culties for OSAS. The discussions for landing rights have been con- 





46 Mr. Backe is an able lawyer less than 40 years old, who came to air trans- 
port after World War II and got some experience as a DNL executive before join- 
ing OSAS. His many talents, not the least of which is a capacity to get along 
easily with some of the more nationalistic elements in the consortium, have made 
him particularly useful to SAS. 

47 S.A.F.E. is the South American and Far Eastern Airlines of wealthy Nor- 
wegian shipowner Ludwig Braathens, who began non-scheduled operations after 
World War II and developed a lot of business carrying merchant seamen before he 
secured a concession from the Norwegian government to initiate regular services 
between Oslo and Hong Kong with his small fleet of DC-4 transports. 

48 The difficulties are twofold, including problems within Scandinavia as well 
as relations with other countries. When Mr. Braathens applied for a permit to 
run scheduled services to the Orient, the Norwegian government consulted DNL 
and DNL took up the question with ABA and DDI... It was decided that SAS 
would not begin its services to the Far East for some time, so DNL indicated to its 
government that the partners did not object to the S.A.F.E. operation. Braathens 
began flying and was developing some traffic when ABA and DDL urged that SAS 
put forward the date of its own operation to the Orient. A large part of the sen- 
sitive Norwegian public was aroused by the jingoist branch of the Oslo press 
which branded the change as a betrayal, although SAS had never said that it 
would not fly to the Pacific. Mr. Braathens charged that heavily subsidized social- 
ized corporations were out to destroy his thriving little example of profitable free 
enterprise. He won some support from conservative elements in Norway who 
were against the Labor Party government which was financing DNL, and he was 
backed by a few sensational nationalist papers who use the historic distrust to- 
wards Sweden to stir up feelings and stimulate circulation. The Swedes reacted 
somewhat touchily to these charges. Meanwhile, public opinion in Norway forced 
the government to order DNL not to participate in the Far East service of the 
consortium. Outside Scandinavia, there were problems with countries en route to 
the Pacific which had already granted landing rights to one Scandinavian carrier, 
i.e., S.A.F.E. The U.K. used this as an excuse to keep SAS out of Hong Kong. 
Until the line was extended to Tokyo in 1951, SAS had terminated its flights to 
Asia at Bangkok. Mr. Braathens has continued his services each week and his 
frequent statements to the press denouncing SAS as a betrayal of Norway’s fu- 
ture in the sky. There are signs that S.A.F.E. is no longer a profitable venture, 
and it may not survive the expiration of its permit in 1954. 
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ducted by SAS executives, by air transport officials in one or the other 
Scandinavian governments, or by mixed delegations. The negotiations 
have not been easy, for SAS is a carrier which does not originate too 
much traffic from its national termini and which is largely dependent 
on Fifth Freedom and local traffic. The Scandinavians can offer ex- 
cellent transportation in modern equipment, but they cannot give 
very much traffic in exchange. The result is a difficult bargaining posi- 
tion. ESAS has been literally forced into at least two pools with terms 
that could hardly be classified as attractive. 

The mother companies did not do well in 1948, and both OSAS 
and ESAS lost money. The financial situation was becoming extremely 
precarious for DNL in particular, and it was clear that SAS would have 
to find a more economical way to continue. OSAS sold its Boeing 377 
Stratocruisers to B.O.A.C. before delivery. After the sale of the small 
fleet of Vickers Vikings, the decision was made to standardize insofar 
as possible with U. S. aircraft. This was not easy to do, as DNL was 
operating JU-52 transports and Sandringham flying boats and ABA *° 
had a number of SAAB Scandias °° on order. 

Traffic was fairly good, but expenses were too high. SAS had five 
organizations (A.B.A., D.D.L., D.N.L., ESAS, and OSAS) doing the 
job of one. There was an enormous amount of duplication, conflict, 
and unnecessary paper work. There was also a continuing jockeying 
for position within the SAS organization and a struggle for national 
profit each time a new ESAS traffic programme was composed. The 
provision for division of revenue on the ton-kilometer basis of article 
12 of the 1949 agreement encouraged such internal rivalry. There 
were also problems created by (1) staff without much experience in 
air transport who had to learn (2) personnel with many years of air- 
line work who were slow to adopt modern methods and ways of think- 
ing. The many efficient members of the SAS team lost a good deal of 
time traveling to meetings and conferences almost every week. 


There were additional pressures generated by long-standing na- 
tional rivalries. The financial situation continued to deteriorate, and 
in September of 1949 the Norwegian Minister of Transport announced 
that he “could not approve the agreement of June 25th, 1949, and 
demanded of DNL that they give notice of terminating the agreement 
by April Ist, 1950.” 5? This would have meant the end of ESAS, and 
a great loss of faith in the future of Scandinavian cooperation in the air. 


But the men who were guiding SAS were not asleep, and had had 





49 ABA took over SILA in 1948. 


50 The Scandia was attractive in 1948, but seems a bit out of date as a 1951 
plane. Several were sold to Brasil, and it is possible that the consortium may dis- 
pose of the others within a few years. 

51 These go back to the inter-Scandinavian wars centuries ago, and are also 
related to the differences in national size, wealthy, and popular personality. The 
tension is strongest between the Norwegians and the Swedes, but it should not be 
considered as a major threat to the future. 


52 Little Committee Report, p. 5. 
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already named a “Little Committee” of three °* to investigate possible 
reforms. The excerpts below from their report are the first selections 
from the official text of that secret document which SAS has authorized 
to be published: 


“The committee has endeavored to establish the status of the most 
important advantages and disadvantages embodied in the collaboration 
and expresses its opinion to the effect that the advantages gained in the 
collaboration are so momentous—viewed from an aviation aspect as well 
as national, Scandinavian interests—that a collaboration in a ration- 
alised and judicious shape ought to be maintained, and that it would 
be a misfortune for all parties if the collaboration were dissolved. The 
committee will carry general social interests for the three countries, and 
that only by such operation is it possible to cover Scandinavian air traf- 
fic demand now and in the future in a manner satisfactory to Scandi- 
navia. 


“The committee believes ... that through a radical change of the 
joint organisation considerable reduction of expenditure is possible.... 
The proposal put forward for consideration by the committee proposes 
the entire SAS consortium to be governed as one concern on joint ac- 
count and risk under one board and one managing director. The proposal 
implies the formation of a SAS consortium to take over the entire 
operation of the concern. Aircraft and buildings are to remain the 
property of the individual mother companies. ABA, DDL, and DNL 
are to hold shares in this consortium in certain proportions. ABA, 
DDL, and DNL will continue to exist as independent national limited 
liability companies, their operations, however, to be effected purely in 
their solidarily responsible partnerships in the SAS consortium. 
“Advantages. 


. . . Because the revenue of all the lines of this program is 
pooled and thus benefit all three companies, there is no individual 
advantage in operating the ‘fat’ rather than the ‘meager’ lines of 
the program. The joint traffic program can, therefore, be prepared 
rationally to the greatest advantage of all three parties. ... This 
rationalisation of operations have opened far better possibilities 
of attaining good bookings in proportion to the existing traffic 
potential. The joint fleet of aircraft too proffer great advantages, 
facilitating more effective utilisation of each aircraft, and a re- 
duced number of reserve aircraft and stock of spare parts. 

The joint traffic program also allows coordination of all SAS 
lines inside as well as outside Europe into one routing network, 
which has given good results in carrying traffic to and from the 
inter-continental routes. . . . The joint offices abroad in reality 
means a saving compared with what an equally effective sales effort 
would cost the three companies when working individually. ... 

. .. SAS have gained a foothold on the international routes, 
which undoubtedly would have been extremely difficult separately 
in view of the increasing difficulties in obtaining the freedoms re- 
quired for scheduled air transport. ... The SAS collaboration and 
the ensuing cooperation of Denmark’s, Norway’s and Sweden’s 
foreign ministers and air authorities have made it possible to ne- 
gotiate on equal basis with foreign governments and competing 





53In August of 1949, Einar Isdahl (DNL), Per Kampmann (DDL), and 
Marcus Wallenberg (ABA) began their investigation of the future changes in the 
SAS. 
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companies, and to exert a power unobtainable by the individual 
company.... 


“Disadvantages. 

... the home organisation of the three mother companies and 
the two joint concerns—OSAS and ESAS—with five managements 
is vague, complicated, and costly. Questions of even little impor- 
tance have to be agreed by all these concerns, and it is difficult in 
practice to comply with the lines of reference on competence when 
decisions have to be made... 
much double work is done, as they each do every type of work re- 
quired for the operation of an air company. It has also been experi- 
enced that in several instances the three companies are not availing 
themselves of the full consequences of the collaboration as they 
still perform certain types of work which could cheaper and more 
effectively be done by the joint departments, and vice versa... . 

The system according to which the revenue of the joint traffic 
is divided in proportion to the tonne kilometres flown by each of the 
three companies tends to entail sectionalism. The individual com- 
panies see their interests in performing as many tonne kilometres 
as possible of the traffic program scheduled so as to secure the larg- 
est possible percentual share of the traffic pool. It is also of inter- 
est to the individual companies to operate with the material re- 
quiring the lowest operational cost per tonnekm., and hangar work 
too gives rise to separate interests, and so does the unequal division 
of the various types of the aircraft fleet... . 

The heavy organisation at home, and the many separate finan- 
cial interests of the individual companies occasion a large number 
of meetings, preparation of a large number of reciprocal calcula- 
tions and detailed information, partly of the daily work and partly 
for submission to the managements and to SAS’s board. Such 
work is non-productive and binds—on the part of the board as well 
as large parts of the staff—efforts and initiative of which the nor- 
mal operation is thus deprived. The inter-company accounting 
system is extremely complex and costly.... 

The complex nature of the internal organisation involves diffi- 
culties in the cooperation with the air authorities of the three 
countries, who are interested in distinctly defined responsibilities. .. 

“The agreement should be concluded for a long term of years (20-25 
years). ... In order to attain clear lines of reference and to avoid 
financially separate interests SAS should take over every branch of in- 
dustry that the mother companies operate jointly or separately. ... 

“As the three mother companies are jointly and severally responsible 
for the liabilities of the consortium, it is considered necessary that the 
capital and financial resources are adapted to each company’s share in 
SAS. ... The scope of operation, the size of the organisation and the 
fleet should as far as possible be adapted to the current traffic potential, 
and extension of international operations should be undertaken when— 
on shorter or longer terms—it is deemed justifiable from a business 
point of view. ... 

“In each of the three capitals will be appointed a regional manager 
... the three local managers shall be responsible to the managing di- 
rector . . . the committee suggests that . . . the managing director 


hold office until further is estabilshed in Stockholm. . 








“In the judgment of the committee the change in organisation may 
occasion the total savings of about 14 million Danish kroner in all on a 
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cost budget like the one of about 176% million for 1949—or about 8%. 


“Aircraft and buildings to be placed at the disposal of SAS against 
payment of a fee to the owner company. To avoid sectionalism in 
fixing the amount of such fees the inter-change of aircraft among the 
companies ought presumably to be done in such a way that they will 
possess a number of each type which as far as possible corresponds 
to their number of shares in the consortium. 


“It is of great moment that an arrangement is made as soon as at 
all possible. As is well understandable, much uncertainty and disquiet 
prevail within the three mother companies and in OSAS and ESAS 
after it has become known that negotiations on a new organisation are 
taking place, and particularly after it has become known that the 
Norwegian Ministry of Transport has refused acceptance of the joint 
traffic agreement. It is praiseworthy that the working spirit and efforts 
do not seem to have been much influenced by it as yet, but it does not 
serve the interests of the companies that these uncertain conditions 
continue. It is also the staff’s due that peaceful working conditions 
and security for the future is established as soon as possible.” 


The report of the Little Committee was a turning point, which 
marked out the route which was to lead to a single efficient consortium 
in which the mother companies participate only as holding companies. 
The leaders of Scandinavian civil aviation thought long and hard 
about the down to earth recommendations of the three experts, and 
the months of negotiations began. There were some airline executives 
who were quite open in their opposition to the plan, both for national- 
istic and personal reasons. The question was discussed in many news- 
papers, for the essence of the proposal was given to the press. While 
some people said that it could not be done and others that it should 
not be done, men like Marcus Wallenberg and Per Kampmann knew 
that the Scandinavian countries had to consolidate their efforts in one 
operating airline. Commentators in many countries have criticized 
the idea of international ownership as a distant dream, hardly feasible 
today. A dozen persuasive reasons have been advanced to prove that 
it was not practical. Yet it was the so called realists who were proven 
to be the theoreticians, for the executives of the three governments 
and couriers went to work and talked it out carefully. They held 
scores of meetings in 1950, ranging from top level diplomatic confer- 
ences to routine sessions of working groups of specialists. The driving 
forces were Wallenberg and Kampmann, a financier and a master 
engineer. They were both practical men who had made fortunes before 
entering aviation, and they joined their common sense and desire for 
Scandinavian cooperation with the air transport know-how of Messrs. 
Norlin, Backe and Rasmussen. The result was a new consortium agree- 
ment which was submitted to the Norwegian parliament, then the 
Danish, then the Swedish. The opponents of the measure denounced 
it bitterly in the Oslo press, but it was accepted. The Danish cabinet 
fell, but the new government approved the pact. There was no trouble 
in Sweden. 
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On February 8, 1951, the agreement establishing the new SAS 
consortium was signed in Oslo. It is to last for 25 years, and it em- 
bodies the recommendations of the Little Committee. It is very 
probably not a perfect agreement, but it will do as a working document 
for the men who will run SAS. There is but one airline now, and it 
will be run as a business. SAS exists because some very experienced 
Scandinavians believe that a single carrier in consortium form is the 
most economical way for the three countries to engage in scheduled 
air services. They do not regard it as a form of “denationalization” 
which will lead to air disarmament; they do not worry too much about 
the glories of international cooperation or the elimination of rivalries. 
SAS is not an instrument of any grand project; it is an airline and its 
management means to make money. The three governments mean 
to get efficient air service at a low cost, and to develop an enterprise 
which is an operating air transport reserve. 





































The new SAS is getting settled at Bromma Airport outside Stock- 
holm, where President Norlin and Vice Presidents Rasmussen and 
Backe are building their organization. They have ordered more DC-6s 
and a score of Convairs. They are looking to the future as practical 
men, striving for a rationalized carrier and convinced that the new 
consortium will succeed. Other countries may study the evolution of 
the Scandinavian Airlines System, and it will surely be treated in the 
survey of cooperation in international civil aviation which the French 
Air Transport Institute is preparing for ICAO. There is a lesson to be 
seen, one which the Scandinavians learned over many years. The idea 
of joint ownership was originally rejected by Carl Florman of ABA in 
a 1933 paper to the Air Transport Committee of the International 
Chamber of Commerce, but he later came to understand the possible 
benefits. The moral is that (1) it is not necessary for each country to 
have a national carrier (2) few nations can afford extensive interna- 
tional air services (3) countries which want to engage in such opera- 
tions can do so in some form of joint venture (4) and it will have a 
good chance of success if the people of those countries want it badly 
enough to divorce their joint airline from petty politics and run it as 
a business. For SAS means business. 








COMMITTEE REPORT TO THE SENATE 
ON SEPARATION OF AIR-MAIL PAY 
FROM SUBSIDY“ 


By Epwin C. JOHNSON 


United States Senator from Colorado; Chairman, Committee on 
Interstate and Foreign Commerce. 


S.436, ‘““TuHe Arr Marit Sussipy SEPARATION Act oF 1951’’** 


HE enactment of this bill (S. 436) will occasion a major change in 

policy of the Federal Government toward the development of com- 
mercial air transportation by privately owned and managed airlines of 
the United States. It will provide for the determination of payments 
to airlines for the transportation of mail and authorize separate pay- 
ments of subsidies to airlines when justified to carry out national inter- 
est objectives. Accordingly, the Post Office Department will be 


relieved of paying airline subsidies. 


The basic purpose of the legislation is not to eliminate airline sub- 


sidies in their entirety but to disclose their extent and character. To 
the extent they have contributed to the deficit in the Post Office 
Department’s budget this will be eliminated. Moreover, it will 
return to Congress its constitutional responsibility to review the justi- 
fication for continued direct subsidy grants to the certificated air 
carriers, an impossibility under the Civil Aeronautics Act of 1938. 
However, it is not intended to alter the fundamental objective of that 
act, which is to provide Government support to foster the develop- 
ment and control of an air transportation system which will ade- 
quately serve the needs of our commerce, the national defense, and 
postal service, and to bring stability, through controlled competition, 
out of the chaos that was developing in the industry before 1938. In 
all of these objectives, the legislative program carries the specific 
endorsement of the Hoover Commission. 

The bill replaces section 406 of the Civil Aeronautics Act of 1938 
with an entirely new section. Payments for the transportation of 
air mail will continue to be made out of funds appropriated to the 
Post Office Department. Mail rates are initially set by the bill for 





* Senate Report No. 629, 82nd Congress, first session. Edited slightly. 

** With only minor amendments to S. 436 as reported out by the Senate 
Committee on Interstate and Foreign Commerce, the bill was passed by the 
Senate on September 19, 1951 and referred to the House of Representatives. 
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domestic and for overseas mail services.’ These rates are subject to 
modification from the outset and subsequently may be adjusted from 
time to time by the Civil Aeronautics Board on the basis of cost. 
Rates for foreign air services by United States carriers will be set by 
the Postmaster General. 

Such subsidy grants as may be justified will be determined by the 
Board and payable to certificated air carriers from funds appropriated 
to the Board for that purpose. They may be awarded to support 
an appropriate air transportation system in the interest of the national 
defense, the economic development, and the air commerce of the 
United States. If the national defense of the country makes it advis- 
able to augment civil aviation facilities and services beyond their 
natural economic level, this objective should be recognized as a proper 
security cost. Undoubtedly, the essentiality of many schedules, 
routes, and entire carrier systems will require careful review by the 
Board. In the foreign field dependence on subsidy may well be 
justified and, following maritime precedent, contracts up to 5 years 
in length are authorized to cover subsidy requirements for foreign 
air transportation, with an appropriate recapture clause in event of 
excess earnings. 

The effective date for the separation of subsidy from air-mail pay 
for domestic and overseas air services is July 1, 1952, and July 1, 
1953, for air-mail transportation to foreign countries. 

The bill amends the 1938 act (1) to require the approval of the 
Postmaster General before the Board may issue a new certificate of 
public convenience and necessity authorizing the transportation of 
mail only and (2) to require the Postmaster General to dispatch by 
aircraft all mail bearing air-mail postage except under unusual con- 
ditions where the mail would be unduly delayed if routed by air. 

Section 406 of the Civil Aeronautics Act of 1938 directs the Civil 
Aeronautics Board to fix fair and reasonable rates for the transporta- 
tion of mail by aircraft, including an undisclosed additional amount, 
when required, for subsidy purposes. The 1938 act does not specifi- 
cally require the Board to publish how much of a particular rate is for 
“service” and how much is additional ‘“‘need” subsidy, and the 
Board has never done so. However, in a few mail rate proceedings 
the Board has found that the carrier did not require “subsidy” and so 
fixed what it designated to be a “service” rate. 

No other promotional public utility statute is known to commingle 
a service payment with direct subsidy grants in the manner of the 
Civil Aeronautics Act in such a way as to keep the two elements 





1 The act defines air transportation in sec. 1 (10) as “interstate, overseas, or 
foreign air transportation or the transportation of mail by aircraft.” Interstate, 
overseas, and foreign air transportation are further defined in sec. 1 (20). “Over- 
seas” means transportation between a place in the United States proper and a 
place in a territory or possession of the United States or between places in two 
such Territories or possessions, but “interstate” includes transportation between 
Places in the same Territory or possessions. 
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completely hidden. Prior to 1936, ocean steamship companies were 
subsidized in a comparable manner through the mechanism of mail 
payment, but this led to abuses and was replaced by the Merchant 
Marine Act of 1936 with provisions for direct subsidies on the basis 
of construction and operating differential costs. The Interstate 
Commerce Commission fixes fair and reasonable rates for the trans- 
portation of mail by railroad without authority to include subsidy in 
such rates. 


SUPPORT FOR IMMEDIATE SEPARATION 


For many years, committees of Congress, executive departments, 
and interested private groups have contended that they are entitled 
to know the extent of the Government’s commitments of promotional 
grants to the airlines. 

During the 2 years that your committee has been studying this 
problem, pressures have grown steadily in favor of immediate legisla- 
tion to separate air-mail pay from airline subsidies. In general, it 
may be said that all interested groups that appeared before your com- 
mittee during its recent hearings, with the exception of the feeder air- 
lines, favored immediate action. The Hoover Commission, the large 
airline companies, the Air Transport Association, various labor groups, 
business and taxpayer associations, and representatives of surface 
forms of transport joined in this chorus. While generally not opposing 
legislation, witnesses representing the newest and less firmly estab- 
lished feeder airlines expressed great concern lest separation legislation 
interfere with adequate subsidy support for them. 


Since neither the Board nor other interested parties had presented 
any adequate legislative and administrative program, your committee 
was forced to develop its own approach. Extensive staff studies were 
conducted and a preliminary study was made for the committee by 
an independent national firm of accountants and management engi- 
neers, Ernst & Ernst, covering the principles and technical standards 
which they recommended should be incorporated in any legislation 
to accomplish separation. 

Realizing that the only realistic need for subsidies which could be 
demonstrated was through relating in specific figures the losses in- 
curred in serving nonmetropolitan areas the chairman of the commit- 
tee asked the Senate Appropriations Committee in May 1950, for an 
appropriation to conduct special studies along this line. By allocating 
revenues and expenses including compensatory mail pay to all of these 
communities served it was anticipated a clear picture would be had 
of excess service, inadequate service, duplications and the need for 
improvement in the traffic pattern. For these purposes $200,000 was 
authorized in the General Appropriations Act of 1951 (P. L. 759), and 
on the floor of the Senate a request to include the international prob- 
lems affecting separation was recognized and included. 
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Out of the $200,000 appropriated to your committee to cover its 
contracts to competent engineers and accountants, the following 
contracts were made: 

Ernst & Ernst—Allocation of Subsidy to Airline Communities. .$145,000 

Ernst & Ernst—Mail Rate Structure Based on First Class 

PARSRONOAE OE BCR x 6:65 6:6: 66414 :016.0)5/4%o 8.06 0: ol 01g S1ezeiehorgieielnieleve: eeisleve 5,000 
Aircraft Consulting Service—Factual International Studies, etc. 10,000 


Aviation Advisory Service—Subsidy Policies of 
Pe AOMGK NTI COMMIEEIGRE 6:406 6.0001 so 0'e Wises 0's: Ce €or) de Re winrwsieere 6,500 


Balance QHOCRORGEE: oe 'scled ne siS 35 oa Oe nla Oils eA eee ee ees $ 33,500 


Out of these surveys and the 99 days of hearings in which everyone 
interested in the subject was enabled to present his views, your com- 
mittee feels competent to recommend legislation to separate airline 
mail pay from subsidy payments with full confidence and assurance 
that the splendid airline industry of the United States, which has de- 
veloped until it leads the whole world, will not be injured but on the 
contrary will be made stronger and more self-reliant. 


INITIAL CLass Mart RATES 


Five classes of initial compensatory mail rates for domestic and 
overseas airlines are set up in section 406 (a) (1) of the bill for the 
sole purpose of insuring that the legislation will separate mail pay 
from subsidy on the date specified in the bill, and not permit the old 
system of commingling mail pay and subsidy to drag on. These 
rates are 45 cents, 60 cents, 75 cents, 90 cents, and $1.80 a ton-mile 
and are intended to apply to intrastate, interstate, and overseas air 
transportation of mail. ‘These are generous rates which shall be 
employed on the effective date if the Board has not found it possible 
to set other rates. 

Your committee concurs in the opinion expressed by many wit- 
nesses who appeared at the hearings and objected to Congress reverting 
to the practice of establishing specific transportation rates. If the bill, 
however, had left the Board to fix the initial rates after “notice and 
hearing,” under the procedures established by the Civil Aeronautics 
Act and the Administrative Procedures Act, any affected airline might 
invoke his rights of judicial review and delay at length the proceeding. 
This would mean that the old system of combined mail and subsidy 
payments would have to be continued indefinitely and there also 
would be confusion and possible impairment of the mail service dur- 
ing the transition period. 

Your committee has followed the precedent of the Railway Mail 
Act of 1916 which established initial rates for various classes of railway 
mail and at the same time directed the Interstate Commerce Com- 
mission to launch an investigation with authority to revise the rates 
set by that act. This is what is proposed by S. 436, as reported by 
your committee. 

The only action that the Civil Aeronautics Board must take before 
these initial rates can be employed is the classification of carriers into 
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the five classes provided in the bill according to the standards pro- 
vided. The classification is to be made by the Board ‘on the basis of 
types of communities served, services rendered, and route patterns.” 
This initial classification of carriers is authorized without notice and 
hearing. The bill, however, specifically provides that any carrier 
may petition for reclassification and may be heard thereon. 

As part of the initial class rates, your committee has provided a 
15-pound minimum weight provision in recognition of the overhead 
expenses involved in handling small dispatches of mail and in provid- 
ing regular standby service for the mail even though mail loads are 
not always available.” 

As we have said, these initial statutory rates are intended only to 
accelerate the transition to compensatory service rates for domestic 
mail. We do not envisage that these rates should remain in effect 
interminably or that the Board should countenance unduly delaying 
procedures by the carriers in such adjustment of these initial rates as 
may subsequently be determined to be necessary. The Board is 
authorized to initiate proceedings at any time and to replace the 
initial rates, as of any date after starting a proceeding, with its 
own rates as determined in accordance with the cost standard specified. 


Directive Against Delay and Withholding Mail 


Under the existing act, the relations between the Post Office and 
the airlines have been generally satisfactory. The very policy of 
commingling mail pay with subsidy needs in the 1938 act puts the 
Postmaster General in a position where it makes little difference to 
his over-all budget whether he places the mail on a low- or high-cost 
carrier. To the extent that mail is withheld from a high-rate carrier, 
its rate must be further increased for the mail it does carry so as to 
meet its over-all financial ‘‘needs.” Under these circumstances, the 
Postmaster General pursued the commendable practice of delivering 
mail to competing carriers in a manner that would best expedite its 
delivery. A rule of thumb was followed that, whenever two carriers 
had schedules that would deliver the mail within 1 hour, the mail 
traffic would then be divided between them. 

Most of the smaller airlines which normally have higher unit costs 
and would expect to receive higher mail rates expressed great fear at 
the hearings of your committee that the Postmaster General might 





2 Whenever mail is dispatched the minimum provision will operate in this 
manner. Each shipment of mail consisting of the closed pouches and outside 
pieces sent as a single dispatch to one destination post office will be considered 
to weigh not less than 15 pounds. For example, if mail is dispatched at city A 
on a flight to three cities, cities B, C, and D, the weight of the dispatch to each 
city will be considered to be not less than 15 pounds, or a minimum total of 45 
pounds for the three dispatches. The rate paid for each dispatch will then be 
computed at the airport-to-airport mileage to the city to which it is addressed. 
The committee is informed that the recent average weight of all domestic air 
mail so dispatched is about 11.6 pounds and, although some consolidation of dis- 
patches of mail may be expected (and at the same time not delay the delivery of 
mail or withhold it from any carrier), this minimum provision should more than 
double the pay on dispatches to or from more than 300 to 400 smaller airline cities. 
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change this practice for the sake of postal economy. These witnesses 
pointed out that this attitude would deprive them of all mail traffic 
whenever they competed directly with lower-cost carriers. Your 
committee believes this would be a calamity, and would make im- 
practicable different rates for classes of carriers because of the signifi- 
cant extent of competition between them. 

As one solution, your committee considered adopting a uniform, 
two-element, weight-and-distance-block, mail-rate structure similar 
to that now used for fixing the rates of air-express shipments. It also 
considered the feasibility of equalizing mail rates between carriers on 
competing trips, as suggested at the hearing by Mr. C. R. Smith, 
president of American Airlines, but was advised that this suggestion 
would introduce “extremely complicated procedures.” Your com- 
mittee, after due deliberation, concluded that to work out a universal 
rate structure along either of these proposals, or otherwise could 
best be undertaken by the Board within the framework of the cost 
standard contained in the bill. 

For the Post Office to withhold all mail from a competing carrier in 
order solely to utilize a lower-cost carrier would, in the opinion of your 
committee, be an unsound practice which could seriously disturb the 
present system of privately operated air-transport systems. Your 
committee, therefore, decided that in order to prevent any such possible 
discrimination by the Postmaster General it should place a direct 
statutory mandate in the bill. Thus, section 406 (a) (1) provides 
that the Postmaster General shall not delay mail or withhold it from 
an air carrier because the rates for such mail may be higher than the 
rates payable to a competing air carrier. The public is entitled to 
the earliest feasible delivery of this mail, and this has been and should 
continue to be the practice of the Postmaster General. The Post- 
master General is not required to dispatch mail on every plane 
departure because express authority is given to him in section 406 (a) 
(1) to designate the schedules which he requires for the best postal 
service; prompt delivery is the controlling standard. 


RATE-MAKING STANDARDS FOR DoMEsTIC MAIL 


One of the most controversial issues which developed during the 
course of the hearings was the question of the standards to be applied 
in establishing compensatory rates for the transportation of mail 
domestically. This is the heart of the problem of separating mail rates 
from subsidy. To the extent that a proper standard for such deter- 
mination is not incorporated, the bill will fail of its purpose. 

The basic product of an airline is the sale of space and lift capacity 
in its transport aircraft. Some of that space is sold to passengers, some 
for the carriage of mail, some for the carriage of freight, some for the 
carriage of express. Because the carrier must make provisions for 
extra loads of both mail and passengers in order to perform adequately 
his obligations to the public at peak periods, he must also have avail- 
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able a certain amount of unused space. This means that at slack 
times of the day or in off seasons the total capacity of the aircraft will 
not be used and that the over-all utilization of the aircraft will be 
considerably below that for which the airplane is capable. 

Many of the proponents of subsidy-separation legislation urged the 
adoption of a rigid cost standard which would require that compen- 
satory rates not exceed the fully allocated cost of the air carriers in 
providing the mail service, plus a reasonable return on the investment 
specifically devoted to that service. It was urged in support of this 
position that in no other way could it be made certain that the com- 
pensatory rates established by the Board would not include some 
element of subsidy. In other words, the adoption of a rigid cost 
standard was regarded as a prerequisite to the full accomplishment of 
the major purpose of the legislation, namely, separation of mail pay 
and subsidy. 

The air carriers, on the other hand, vigorously opposed the adop- 
tion of such an inflexible standard. They pointed out, and presented 
the testimony of expert witnesses, that in an industry such as the air 
transport industry, where 80 percent or more of the total costs are 
joint (i. e., are attributable to all classes of traffic carried) , it is im- 
possible to determine “the” cost of carrying any one class of traffic. 
They insisted that allocation formulas, no matter how carefully de- 
veloped, will produce results that are at best arbitrary and that it is 
“impossible to come up with anything that would have any practical 
value in fixing air-mail rates.” 

The air carriers also insisted that, apart from the impossibility of 
determining costs on any accurate basis, there are many other im- 
portent considerations which must be taken into account in establish- 
ing compensatory rates. They referred to numerous considerations 
affecting the value of the service rendered by the carriers, including 
such things as the power of the Postmaster General to require the 
establishment of schedules for the benefit of mail service; the authority 
of the Postmaster General to fix regulations for the handling of mail 
and the enforcement thereof with administrative fines. They urge 
that value-of-service considerations should be given substantial weight. 

Because of the importance of this matter, and in view of the vigor 
with which objections were made to the use of the cost standard, it 
has been necessary to give careful consideration to the problem. 


The Cost Standard 


Upon initial consideration it might appear that the same principle 
should apply to payments for the carriage of mail as exists in many 
other areas where the Government deals with private interests on a 
cost-plus basis. The procedure might seem to be extremely simple: 
It would merely be that the carrier is entitled to recover all its prop- 
erly allocated costs for performing the service, including a fair return 
on investment. As further consideration is given to the question, 
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however, it becomes apparent that the problems are complex and 
difficult. A simple cost-plus formula would of necessity have to be 
determined on a retroactive basis. This has two overwhelming dis- 
advantages — first, it provides the carrier with no incentive for reduc- 
ing costs; second, it does not give the carrier any certainty as to what 
his future income from the carriage of the mail might be. 

It is, of course, not too difficult to determine in respect of each 
service the cost which may be specifically identified therewith. That 
is, those activities of a carrier which are devoted exclusively to the 
carriage of the mail could be determined and assigned thereto. How- 
ever, the sum of these costs represents only a small fraction of the 
total cost to the carrier. Ernst & Ernst ascertained in the course of 
their engineering studies that the exclusive costs assignable to the 
mail service were only about six-tenths of 1 percent of total expenses, 
and to the passenger service slightly less than 15 percent. Thus, 85 
percent of the aggregate costs are common to all the services collec- 
tively. There is, therefore, a very large proportion of common costs 
which must be shared in some way by all the products sold by the 
carrier. It is precisely here that the difficulty lies. How should the 
common costs be allocated among the various services which the air 
carrier sells? —The mail, together with passengers, enjoys top priority; 
freight, express, and all other secondary matter can be off-loaded so 
that these two primary services can be served. This is as it should 
be; but it means that the mail must bear a fair share of the common 
costs of operating the entire service. 

The central argument advanced against a cost standard is that 
there does not exist any objective method by which to allocate the 
common or joint costs among both the primary and secondary services; 
that any method of allocation, whether it be upon the basis of ton- 
miles, weight, space, revenue, or any other yardstick, represents only 
the judgment of the agency or individual adopting the particular 
method. Under such circumstances, it is further contended that a 
“synthetic” average cost of air-mail service, though almost wholly 
speculative and unreliable, would take on the appearance of scientific 
reliability, following the pattern of the “big lie technique as practiced 
by Hitler and Stalin.” 

What these critics of a cost approach to air-mail-service rates fail 
to recognize is that the pricing of joint products is determined pri- 
marily by economic forces which operate under competitive market 
conditions. Witnesses went at length into the pricing processes of 
such joint-product industries as meat packing and the marketing of 
petroleum products, pointing out that the market prices of such joint 
products are governed not by apportioned costs but by competitive 
conditions and the relative strengths of the various product demands. 
As applied to that kind of setting, their conclusions as to the limited 
significance of apportioned costs in determining the actual market 
prices which can be realized for particular joint products is demon- 
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strably true. Here the compulsions of the market place rather than 
any close measurement of particular costs are controlling. 

However, the analogy to the conditions of air-mail service is not 
sound. By its very nature, the Post Office is the sole purchaser and 
user of the air-mail service, and it could not well be otherwise.* The 
postal service is a Government monopoly. Hence, the conditions 
required for competitive price determination in a commercial market 
do not apply, and it is idle to draw conclusions on the basis of a hypo- 
thetical situation which does not exist in fact. 

When it is said by the critics to be “‘literally impossible to make an 
objective separation of the costs of the several products of a joint-cost 
industry” this does not mean that costs cannot be apportioned by 
some standard of measurement, for obviously they can be. The real 
issue is whether a significant cost analysis and an equitable allocation 
can be made in the particular circumstances of the air-mail transport 
service. 

Up to a year ago, the CAB apparently employed only the most 
superficial cost analysis by types of services. The Board looked upon 
a carefully analyzed cost determination by types of services as a diffi- 
cult task involving controversial policy decisions which it considered 
not essential to its functions in administering the “need” provisions 
of the act. However, in the recent “Big Four’ mail-rate case, where 
a rate not involving subsidy was at issue, the Board’s staff undertook 
an extremely detailed cost determination based in part upon original 
cost studies made by the carriers. The classification of services and 
the allocations of joint costs developed were summarized by the Chair- 
man of the Board in his testimony to the committee. 

Your committee could have spent many hundreds of thousands of 
dollars with engineers and accountants trying to find a sound pro- 
cedure for allocating airline costs by types of services. However, it 
seems to us that the development of a satisfactory cost analysis is 
a matter of evolution which can best be developed by the Board as 
an expert administrative agency, after giving thorough consideration 
to conflicting views on all aspects of the problem. 

While critics of a cost standard for air-mail service rates may always 
insist that there is something inherently reliable and impracticable 
about such a procedure in rate-making, because it is based upon judg- 
ment, your committee notes that Government rate-regulating agencies 
in comparable circumstances, with the approval of the courts, are 
making increasing use of cost analyses and allocations in their deter- 
minations. This is not to say, of course, that every rate problem 
can or should be readily resolved by some mechanical costing process, 





8 A closer approach to competitive market conditions in the air-mail service 
would be operative if the Post Office were to make contracts for the transporta- 
tion of air-mail on the basis of competitive bidding by the airlines. There is not 
much doubt, however, that if this policy were to be adopted the resultant air-mail 
service rates might be considerably lower than as determined in accordance with 
the cost standard prescribed. 
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nor does S. 436 require adherence to any particular cost formula. The 
1.C.C. has frequently found it necessary in rate situations to take ac- 
count of competitive and demand conditions, especially where com- 
mercial traffic is involved. We also note that the I.C.C. has given 
particular emphasis to cost studies and procedures in fixing the rates 
of railway mail pay, and it is not our understanding that dispropor- 
tionately higher rates have been allowed above costs in recognition 
of the great value of the mail service to the country. 


The Value of Service Concept 


Because of the asserted lack of objective standards in allocating 
common or joint costs there have been many proponents, including 
most air carriers, of the recommendation that separation of the mail 
rate from subsidy should be accomplished under a standard of ‘‘value 
of service.” A considered decision to adopt a cost standard requires 
that the proposed value-of-service standard be examined and that the 
committee reasons be stated for rejecting it. In general, this standard 
is one which looks at the price to be paid from the purchaser’s point 
of view — what the service is worth to him. It is the principle generally 
followed in a free market in pricing competitive products for sale. The 
price is set at a level which is low enough to create mass demand, yet 
high enough to assure a profit. All prices must be in excess of out-of- 
pocket costs and the failure of some commodities to meet their fully 
distributed costs is offset by the fact that other commodities pay more 
than their fully distributed costs. 

The difficulty with the concept of value of service as applied to 
the air-mail service, however, is what has been mentioned above — 
there is only one customer or user — the United States post office. Since 
the Government is the sole user, the usual competitive market factors 
by which to measure the value of service in practical terms are lacking. 
The post office is now required to tender air mail to the airlines, as it 
should be, and this requirement is further strengthened by section 4 
of the bill. As there is no satisfactory available competitive form of 
transportation (the post office cannot use the nonsubsidized irregular 
airlines) , there is no way of determining what the optimum price for 
carrying it should be to attract the greatest volume. The real con- 
sumer is the public who mails the letters and air parcel post-packages, 
and it pays the postage rates fixed by the Congress; consequently, 
the carrier cannot increase the volume of the mail service through 
price adjustment to the consuming public. Subject to periodic fluctu- 
ations and directional unbalances, mail loads remain relatively stable 
until the postage rate for air mail is adjusted by the Congress. 

As a further argument for the value-of-service concept it was urged 
that this standard is necessary so that such factors as priorities ac- 
corded to air mail over other airline traffic, arrangements of schedules 
for the convenience of the post office, and other special characteristics 
of the mail service requirements will be appropriately recognized in 
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fixing air-mail rates. Considerations such as these, however, do not 
require the use of a value standard with all of its vagaries. To the 
extent that allowances should be made for factors such as actual 
priorities accorded to the mails, adjustments are not precluded by a 
cost standard and they can, indeed, more appropriately and specifically 
be made under a cost standard than they could be under a value 
standard. 

In one way or another it seems likely that under any value-of- 
service concept, emphasis will shift to a consideration of the over-all 
financial requirements of the carriers, with the result that carrier need 
would continue to be a controlling factor in the determination of 
airmail rates as it does now under the existing provisions of section 406 
(b) of the Civil Aeronautics Act. Such an outcome would defeat the 
essential purpose of the proposed legislation which is intended to effect 
a definite separation of compensatory air-mail services rates from 
subsidy payments to carriers whose commercial operations may not be 
entirely self-supporting but which are nevertheless considered to be 
essential in the national interest. 


Postal Revenue as Measure of Value 


It has been suggested that air-mail service rates might be measured 
on a value-of-service basis according to what the users of the postal 
service actually pay for such service as reflected by the air-mail post- 
age revenues taken in by the post office. But this is not really a 
measure of the value of the mail transportation service performed by 
the airlines, even after adjustment of the gross revenues to account 
for the ground expenses incurred by the post office in handling air 
mail. The Post Office Department cannot be regarded merely as an 
intermediary in a commercial transaction between the carriers and 
the users of the air-mail postal service. Postal revenues are the result 
of whatever congressional policies may be adopted with respect to 
postage rates, and these policy considerations are of such nature that 
postal revenues are no valid measure of the value of the transportation 
service rendered by the airlines—or by the railroads either for that 


matter. 


Ernst & Ernst Proposal to Base Mail Rates on First-Class 
Passenger Fares * 


A relatively simple solution to the problem of finding a proper 
limiting criterion for determining mail service rates was put forth by 
Messrs. Ernst & Ernst. It has much to recommend it because of its 
simplicity and also because the passenger-fare level has appeal as a 
generous ceiling for mail rates, thus guarding against the obvious 
inequity of establishing compensatory mail rates at a level higher 
than the charge made for premium services provided in carrying 


passengers. 





8a See page 358 of this issue. 
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Ernst & Ernst took the position that reliance upon cost in fixing 
compensatory rates was impractical and urged instead that mail 
rates be established at the level of first-class passenger fares, less an 
allowance for expenses which are attributable exclusively to passenger 
service and are not duplicated in nature by expenses directly charge- 
able to the mail service. The theory underlying this proposal was 
that the mail and first-class passenger services are the two premium 
services performed by the air carriers; that passenger fares are estab- 
lished on a commercial basis, with due allowance for all of the in- 
fluences affecting commercial pricing, and yet are subject to the 
ultimate supervision of the CAB. 

The Ernst & Ernst view was supported by a number of the air 
carriers who contended that first-class passenger fares are one of the 
best measures of the value of the mail service which they perform for 
the Government. The Board opposed the proposal as a mail-rate 
standard, pointing out that passenger fares are not a satisfactory 
measure of costs and that adjustments of such fares traditionally lag 
more than a year behind major changes in costs. The chairman of 
this committee suggested that air-coach fares at 45 cents a ton-mile, 
and not first-class fares, would be more appropriate as the basic or 
list price from which to adjust downward to obtain an equitable 
compensatory mail-pay rate. 


The Air-Freight, Air-Express Standard 


In view of the apparent similarity between freight traffic and mail 
traffic, certain proponents of subsidy separation legislation urged that 
mail rates should be based primarily on air-freight rates. It was 
not clear from their testimony whether these witnesses proposed to 
apply the air-freight rates, as such, to mail shipments, or whether 
they would base mail rates upon the average revenue produced by 
air freight. The airlines produced samplings of the results of applying 
air-freight rates to mail shipments and showed that the cost to the 
Government would greatly exceed the average revenue from air-freight 
shipments and would even, in many cases, greatly exceed the ‘“‘need” 
mail rates presently in effect. It was also shown that air-express rates 
to the public, as applied to actual mail shipments, would produce 
results nearly as unpredictable and varied as those derived from 
applying air-freight rates. 


Representative Hinshaw’s Proposal —the Weight of Mail Enplaned 


One of the most novel proposals submitted to your committee was 
that presented by Congressman Carl Hinshaw. His proposal would 
set a flat pound rate whereby each carrier, depending on its class, 
would be paid either 25 cents or 50 cents for each pound of mail 
carried irrespective of distance. In addition to its simplicity, this 
proposal represented our way of reflecting the greater costs per mile 
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of short-haul as against long-haul movements. The rate as urged by 
Representative Hinshaw, if figured on a ton-mile basis, would result 
in approximately 45 cents per ton-mile for the average length of a 
mail haul, which is 1,170 miles. However, it would work out at 25 
cents per ton-mile for hauls of 2,000 miles, which might be an under- 
payment to the long-haul carrier. The same pound rate, as applied 
to very short hauls, might result in excessive payment. For a 100- 
mile haul, the rate would yield $5 per ton-mile.* 

An interesting proposal presented to the committee was that of 
Mr. J. H. Carmichael, president of Capital Airlines, who stressed the 
fact that the mail rates applicable to the smaller carriers should be 
identical with the rate paid to the Big Four carriers for the same 
competitive hauls. Otherwise, he believed that the pressure of econ- 
omy would force the Postmaster General to utilize the cheaper carrier 
exclusively. He therefore recommended a two-element rate contain- 
ing distance blocks and weight blocks, so as to provide a higher 
return per mile for short-haul, lightweight shipments and a lower 
return per ton-mile for long-haul, heavy shipments. 

The committee was impressed with this proposal and gave it careful 
consideration. A variation thereof was prepared for our consideration 
which followed the air express rate structure and was intended to 
produce about the same average revenue as air express.° While the 
committee does not believe that the solution advanced by Mr. Car- 
michael should be the exclusive method prescribed by law for deter- 
mining compensatory rates, it might well be one of the rate structures 
available for the Board’s consideration. S. 436 will permit the Board 
to adopt such a method if found desirable. 

Lastly, Mr. C. R. Smith, president of American Airlines, offered a 
partial solution to the problem presented by Mr. Carmichael. He 
















































4 Another proposal by Mrs. Lucile S. Keyes, an economist specializing in air 
transportation, was introduced as S. 1756. That bill provided basically that mail 
rates should be the costs derived by allocating to each unit of mail traffic a 
proportion of common costs equal to that allocated to each comparable unit of 
nonmail traffic. However, the bill would allow an increase in such rates if the 
Board found such increase necessary to support the mail service required by 
the Post Office or necessary to avoid higher over-all unit costs of the carrier. In 
some situations a rate lower than distributed costs would be set by the limiting 
provision that the rate could never exceed the value of service to the Postmaster 
General as measured by the cost of other available comparable servics. Lastly, 
no rate would be fixed at less than the added cost to the carrier for carrying the 
mail. The proposal was meant to avoid the undue rigidity of prescribing fully 
distributed cost as a universal rate-making standard, while avoiding also the 
undue looseness of leaving the determination of compensatory mail rates entirely 
up to the regulatory authority. 

5 The block mail-rate structure considered was based on 35 cents per ton- 
mile haul (the average yield at this time to the airlines for air express) plus $2 
for each dispatch for terminal handling expenses (the approximate amount now 
estimated by the Railway Express Co. as their terminal expenses in handling 
air express), and with $2.50 as the minimum charge (present minimum for air 
express). The weight of mail dispatched was divided into rate blocks: 0 to 15 
pounds, 15 to 50 pounds, and 50 through 100 pounds, and another block for each 
additional 100 pounds or major fraction thereof. This structure produced rates 
ranging from $2.50, or $3.33 a ton-mile, for the smallest weight and shortest 
distance block, up to $45.75 or 36 cents a ton-mile for distances over 2,400 miles 
and dispatches, 50 through 100 pounds. 
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suggested that when two carriers in different mail-rate classes operate 
directly parallel services, the higher rate carrier, in order to share 
on equal terms in the mail traffic, should be permitted to reduce his 
mail rate to that of the other carrier. 


CAB Proposal of Allocated Cost Standard 


The CAB, in testifying before the committee, recommended that 
mail rates should be based on costs as ascertained and allocated by 
it in contested rate proceedings to the various services performed. 
While the Board recognized that costs could not be measured with 
mathematical precision, it urged that cost determinations worked out 
by the Board would bring about the fairest results to all concerned. 
The Chairman of the CAB testified that the Board presently believed 
that a classification of carriers for mail-rate purposes was essential 
because of extreme variations in unit operating costs and volume of 
service performed, but that five classes should be provided. 

The testimony of the Board showed the growing maturity of its 
own thinking in cost analysis, as was further demonstrated in its 
recent order in the Big Four case. A final rate of 45 cents per ton- 
mile, proposed in this order by the Board for American, Eastern, 
United, and TWA, has been accepted by the Carriers. This decision 
as to what the allowable costs should be, was made after years of 
preparation and many conferences with the carriers and with repre- 
sentatives of the Postmaster General. 

The Board’s general attitude toward the problem of allocations 
meets with the hearty approval of this committee. Their open- 
minded approach and clear thinking is shown in the following passages 
taken from the Board’s order issued on August 7, 1951, in the Big 
Four case: 

The Board fully recognizes the innumerable difficulties inherent 

in any attempt to cost the mail service as one of several common 

services. It is further recognized that there are other methods of 

costing the mail which can be considered reasonable. Our responsi- 
bility was to settle upon a method which we considered the most 
reasonable. As of this time, in the present stage of development of 

the industry generally, and the Big Four in particular, the mail 

costing techniques and principles adopted in this proceeding cur- 

rently constitute the Board’s best judgment as to the most reason- 

able method of costing the mail. The costing techniques developed 

here represent a marked step forward in relation to the less-refined 

allocations employed by the Board previously. Over the future years 
further refinements in techniques of costing the mail will undoubt- 

edly be developed. With additional studies, certain costs that are 
now treated as common may prove to be identified with a specific 
service. Furthermore, changes in methods may become essential 
to adapt the costing techniques to the changes in the stage of de- 
velopment of the industry. 

It is also highly probable that over the future years further re- 
finements can be developed in the construction of rate formulas. 
Various forms of block rates or two-part rates might well be found 
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more appropriate in the future in determining payments for carry- 
ing the mail since they might reflect more accurately the cost 
characteristics of the mail service. If sharp increases in mail vol- 
ume should develop as a result, for example, of the movement of all 
first-class mail over substantial distances by air, some further rec- 
ognition to the effect of such volume changes on the mail cost would 
appear to be appropriate. A modification of the costing techniques 
would be particularly essential if any change were developed in the 
priority characteristics of the mail and passenger service in refer- 
ence to the other services. It should be noted, of course, that the 
45-cent mail rate was intended to give full recognition to the present 
priority characteristics of the mail service. 


Standard of Assigned and Apportioned Costs Adopted by 
Committee 


The committee, after studying the many proposals, arrived at the 
conclusion that any recognition of a value-of-service concept for the 
determination of compensatory mail rates would only open wide the 
door to an endless variety of intangible contentions for justifying 
unduly higher mail rates. Furthermore, your committee decided 
that it would not be proper, in view of the express purpose of the 
legislation to eliminate subsidy from the mail rates, to adopt merely 
the simple “fair and reasonable” standard presently contained in the 
Railway Mail Pay Act of 1916. The committee felt that a definite 
cost standard should be adopted to govern the Board in establishing 
compensatory rates which would assure the elimination of subsidy, 
and concluded that “fairly assigned and apportioned” expresses a 
cost standard that will be appropriate and fair to both the carriers 
and the Government. This is to be found in the language recom- 
mended by the Board. 

The committee, therefore, included in section 406 (a) (2) the 
requirement that all rates determined by the Board “shall be based 
upon the experienced costs for mail transportation services rendered 
and upon projected costs for such services to be rendered, under 
honest, economical, and efficient management,” and specifically re- 
quires that cost be “fairly assigned and apportioned to such mail 
services, including a fair return on that portion of the total invest- 
ment which is used and useful in such mail services.” By the phrase 
“based on” we wish to emphasize that the rates shall be determined 
solely upon the basis of fairly apportioned costs as this is the only 
statutory standard provided the Board. However, we specifically rec- 
ognize that rates for future periods shall give due consideration to 
costs projected into the future. 

The cost standard adopted by your committee authorizes the Board 
to determine costs and fix rates in accordance with the statutory 
standard specified for individual air carriers or by classes of air carriers, 
routes or types of services. This permits the Board to apportion ex- 
perienced and projected costs among the various services performed 
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in a manner which will bring about the fairest and most equitable 
result to everybody concerned. Of course, specific added costs for 
performing the mail or other kind of service must be assigned to that 
particular service. 

Authority to so classify carriers, routes, and services for rate-making 
purposes is an essential power to provide administrative flexibility 
and to permit the Board to maintain different rate levels for different 
classes of carriers. Any requirement that an entire industry must 
furnish its services to the Government at uniform prices is improper. 
Your committee does not insist upon the Board maintaining different 
rate levels for specified classes of carriers. On the contrary, it recog- 
nizes that there may be advantages in establishing a uniform block- 
type rate structure for the entire industry, which automatically takes 
into account the inherent differences in cost levels between carriers. 
We, however, believe that at this time it is essential to permit the 
Board to continue class rates as long as necessary. The adoption of a 
uniform rate structure for an industry with as many varied operating 
units as air transport will require much study on the part of the Board. 
Any suggestion that a single ton-mile rate based entirely on the actual 
costs of the lowest cost carrier should be universally applied, even to 
the smallest high-cost operators, seems clearly unfair. 

Neither does your committee regard a ton-mile or a pound-mile 
unit as the only accurate measure of mail service performed, and ac- 
cordingly has vested discretion in the Board, as it now has, to adopt 
other units of measurement for mail-rate purposes. There is prece- 
dent for this discretion. The ICC is not bound to any single stand- 
ard in fixing rates for the transportation of mail by railroads nor is 
the Postmaster General so bound in fixing mail rates by steamship 
or by star routes. 

The Board is specifically authorized to initiate proceedings for the 
modification of mail rates whenever it may appear that the existing 
rates are not fair and reasonable in terms of the cost standard pro- 
vided. 

The committee is convinced that this standard is an eminently fair 
one and will result in the receipt of fair and reasonable compensation 
by the air carriers in return for services rendered. We believe it 
grants to the Board necessary flexibility in administering the rate 
program to meet current problems as they may arise, and the chang- 
ing conditions of the industry. We do not give sanction to a would-be 
service rate which contains subsidy in disguise. 


INTERNATIONAL AIR TRANSPORTATION 


Disclosure of Subsidies to United States International Airlines 


Arguments were vigorously made before your committee that in 
the case of international air transportation subsidy separation should 
be “deferred indefinitely.” This argument was based primarily upon 
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a desire to avoid damage to our international air transport system 
through the revelation of subsidies paid to our international airlines, 
since the same treatment would not apply to their foreign competitors. 
It was pointed out that foreign governments do not make a practice 
of publishing all of the subsidy data affecting their carriers; that the 
competitors of our carriers are, for the most part, government-owned; 
and that they receive advantages from their governments of sub- 
stantial monetary value which are not revealed. These advantages 
take many forms, such as acquisition of equipment, either free or on 
very favorable terms; grants of capital funds without repayment, or 
upon unusually favorable terms; and government absorption of for- 
eign-exchange losses. This being the case, it was argued that the 
United States carrier would be made to appear heavily subsidized as 
compared with his foreign competitors, which would place our carrier 
and the United States Government at a very substantial disadvantage 
in maintaining satisfactory aviation relationships between the United 
States and other countries. 


Bilateral aviation agreements between governments provide for 
control of our air carriers’ rates and traffic capacity. These agree- 
ments provide that if the foreign government is dissatisfied with the 
rate our carrier is charging or believes that our carrier is operating 
an unduly large amount of service to that country, it may request 
consultation with the U. S. Government. In these consultations the 
revelation of substantial subsidies to our carriers, unaccompanied by 
similar data with respect to their foreign competitors, would make 
it difficult for the United States negotiators to defend a reduction in 
passenger fares or air freight rates introduced to expand our carriers’ 
business, or an increase in capacity designed to accomplish the same 
purpose. 


There can be no question but that this Government has a great 
stake in the maintenance of its international commercial air transport 
system. It is privately owned and efficiently operated and is without 
doubt the finest and most extensive in the world. It serves our far- 
flung national interests by operating an aggregate of over 108,119 
miles of air routes to 87 different jurisdictions on all continents, 
flying 538 aircraft which are generally the most efficient presently 
available. It is important that the Congress not unwittingly enact 
legislation which might impair the continued operation and develop- 
ment of this system. Your committee has been deeply conscious of 
its responsibility here, but at the same time has been zealous to find 
a way to secure the benefits of subsidy separation for the Post Office 
and the airlines in this field. 

There can also be no question but that subsidy separation in the 
international field involves many problems which are not present in 
the domestic field. Our international carriers are in competition with 
foreign operators over which the Congress has only a limited control. 
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Our carriers operate into many foreign countries whose views and 
policies with respect to international air transportation are not neces- 
sarily the same as ours. Our entire international air transport 
system is based upon an aggregation of bilateral aviation agreements 
— 44 of them — which not only establish basic rights to operate sched- 
uled commercial services, but also spell out in some detail, as men- 
tioned above, the economic standards which must be observed by our 
carriers in providing their service. The success of our carriers is 
dependent upon the continued effectiveness of this system of bilateral 
agreements and their administration in such a way as to permit de- 
velopment of air transport services in accordance with the principles 
of American enterprise. 

With these special characteristics of international air transporta- 
tion in mind, your committee received, in executive session, important 
testimony designed to explain fully the reasons why extreme caution 
had to be exercised in providing for subsidy separation in the inter- 
national field, and this testimony was considered very carefully by 
your committee. In such a session, on June 26, 1951, Mr. J. Weldon 
Jones, Assistant Director of the Bureau of the Budget, presented the 
views of the President, as follows: 


Special policy questions have been raised with respect to the 
treatment of international carriers in any such program of subsidy 
separation. The executive agencies principally concerned with this 
subject have studied this matter very carefully in recent months, 
and their views: have been presented to the President. 

After carefully considering these views, the President feels that 
the advantages of subsidy separation outweigh such special prob- 
lems as may exist with respect to international carriers. Accord- 
ingly, the President feels that information on the subsidy paid to 
international carriers should be publicly available, and that those 
carriers should be fully subject to legislation in this field. 


While your committee was thus concerned about the difficulties 
presented in separating subsidy in the international field, it agrees 
with the President that it should not consent to the indefinite defer- 
ment of that part of the subsidy separation program. The manifest 
advantages in disclosing to the Congress and to the public any sub- 
sidies granted to our international carriers outweigh any temporary 
set-backs which may result from such a disclosure, and the authoriza- 
tion of forthright subsidy contracts, as provided by the bill to meet the 
recognized national interest objectives in foreign air transport, will 
provide the necessary stability for development. These contracts are 
discussed in another section of this report. 

In the event that information developed under this legislation 
should be withheld in the national interest, section 1104 of the present 
Civil Aeronautics Act will continue to authorize such withholding. 
Under that section any person may object to the public disclosure of 
information obtained by the Board. When such an objection is made, 
the Board is required to withhold the information from the public 
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and its disclosure would adversely affect the interests of the applicant 
and is not required in the interest of the public. In addition, the 
Board is authorized to withhold publication of records containing 
secret information affecting national defense. It is the opinion of 
the committee that this section gives to the Board ample authority 
to safeguard the national interest. 








International Air Carriers to Be Treated Differently from 
Domestic 






The distinctions between the conditions under which our inter- 
national and domestic airlines operate, which were mentioned at the 
beginning of this section of the report, require, however, that the 
international carriers be treated somewhat differently than the domes- 
tic carriers are treated. 


The United States-flag airlines strongly urged the committee to 
recommend legislation which would provide that U. S. carriers be 
paid the Universal Postal Union rate for the transportation of United 
States mail. They pointed out that if this were done the United 
States would be adopting the practice followed by most foreign coun- 
tries in paying their carriers the maximum UPU rate and would 
avoid any discrimination in the rates paid to United States carriers 
and their foreign competitors for the carriage of our mail. Also, by 
following this course, the Postmaster General could avoid being placed 
in the anomalous position of either paying the United States carriers 
less for transporting United States mail than he paid to a foreign 
carrier, or of being compelled to withhold mail from foreign airlines 
or of breaking his practice of paying them the quoted maximum UPU 
rates. These witnesses countered the argument that the UPU letter- 
mail rate might include some subsidy by pointing out that it was agreed 
to at a Congress of representatives of all nations of the world and 
since foreign postal administrations were paying our carriers this 
rate it could hardly be a subsidy rate. 




































This proposal was vigorously opposed by other witnesses on the 
ground that the UPU rates are rates negotiated between nations and 
are not based upon elaborate cost studies or fixed by an expert regula- 
tory agency. According to these witnesses the UPU rate for letter 
mail is unduly high, the rate having been established at $2.86 a ton- 
mile, while the over-all ton-mile costs of most airlines range from 
90 cents a ton-mile to $1.40 a ton-mile for the major operators and 
on up for smaller inter-European services. These witnesses recom- 
mended that the rates of the international carriers should be fixed 
in the same way and on the basis of the same considerations as domes- 
tic rates are to be made. 









Your committee did not entirely agree with either one of these 
points of view. 
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Universal Postal Union Rates 


Your committee could not reach any conclusions with respect to 
the establishment of the compensation to be paid by our Government 
to our carriers for transporting United States mail without careful 
consideration of the Universal Postal Union, its procedures and the 
rate structure which it has established, and of the importance of our 
relationship with the UPU. 

The Universal Postal Union is an international organization deal- 
ing with postal affairs which was organized in 1874 and has been 
responsible for the unrestrained movement of the mails from country 
to country since that time. At the present time it comprises all of the 
countries of the world on both sides of the iron curtain (hearings, 
p. 602). Every 5 years these countries meet together in a Congress. 
The United States has been represented by the Postmaster General 
or officials of his Department and has always taken a leading role. From 
these Congresses has emerged a loose, but time-proven, body of regula- 
tions contained in the Universal Postal Union Convention which 
govern the international exchange of mail and postal services within 
the postal territory of the Union. 

The scope of the UPU Convention is extensive and complete. 
Provisions of the Convention define the types of services permitted 
in international postal affairs, the physical characteristics of mail, 
conditions of service, rules for service, liability, postal rates, trans- 
portation charges, rules governing disposition of revenue from postage 
and fees, methods of settling international accounts, and certain 
guaranties, the most important of which is the guaranty of liberty 
of transit for the mail throughout the whole extent of the Union. 
The Convention itself and the various congresses have always been 
marked for their lack of political interference. They are dedicated 
solely to the free, rapid, and efficient transit of the mail. 

As is indicated above, the UPU Convention fixes the maximum 
transportation charges to be paid by one country for the use of air 
services operated by an airline of another country. For example, it 
fixes the maximum rates that the United States Post Office may have 
to pay the United Kingdom for the use of British Overseas Airways in 
the transportation of United States mail. Different maximum rates 
are fixed for different types of service and different categories of mail. 
These rates are determined by negotiation among the countries who 
participate in the UPU Congress. They are subject to change either 
at the congress of the Universal Postal Union, which meet every 
5 years, or through the observance of special procedures in the interim 
between these congresses. In recent years the UPU and its working 
committees have sought the advice of ICAO as to the cost of trans- 
porting international air mail. 

At the present time the maximum transportation charges are 6 
gold francs per ton kilometer for letter mail for areas other than the 
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European Continent (class B), 3 gold francs per ton kilometer for 
letter mail within Europe (class A) ; 1.25 gold francs per ton kilometer 
for parcel post, and 1 gold franc per ton kilometer for newspapers. 
In terms of United States currency and units of measure, these trans- 
portation charges are $2.86 per ton-mile outside the European area 
(class B) ; $1.43 per ton-mile within the European area; 60 cents per 
ton-mile for parcel post; and 48 cents per ton-mile for newspapers. 
If this maximum rate structure had been applied to United States 
mail carried by United States fllag carriers the yield to our airlines in 
their trans-Atlantic services would have ranged from $2.13 to $2.28 
per ton-mile in 1949. This includes mail carried in Europe at the 
$1.43 rate. 


These are the maximum rates which our carriers can secure for the 
transportation of mail for foreign governments. In practice, the 
carriage of air-mail between foreign postal administrations is arranged 
in this way. For example, the postal administration of the United 
Kingdom quotes a rate to our Post Office for the transportation of 
United States mail on British Overseas Airways (BOAC). The rate 
quoted may not exceed the applicable maximum rate specified in the 
UPU Convention and this is the rate usually quoted. It should be 
emphasized that there is nothing in the Convention, however, to 
prevent the United States Post Office legally from rejecting the transit 
rate quoted for service over BOAC, or any other foreign airline, be- 
cause the rate is considered to be too high. 

The convention does not require the U. S. Post Office to tender 
any specific amount of mail to BOAC or any other foreign airline, 
and many foreign countries are reported to use their own airlines 
to the fullest extent possible. In the case of the United States, only 
about 4 percent of our air mail going to foreign countries is trans- 
ported by foreign airlines. Informal agreements are said to exist 
between European airlines and postal administrations for the carriage 
of mail, in consideration of preferential treatment, at less than UPU 
maximum rates. Such agreements have noc been encouraged, and 
our Post Office Department has been a champion of high maximum 
rates because this has been to its advantage. This is so because we 
operate regular air service over most of the trade routes of the world, 
and United States airlines have carried more mail of foreign postal 
administration than foreign carriers have transported of our mail. 
In the fiscal year 1950, the United States Post Office utilized the 
services of 12 foreign airlines to carry 847,042 ton-miles of United 
States mail at a cost of $2,151,289, or an average of $2.54 a ton-mile. 
During this same year, United States-flag carriers transported 4,827,- 
468 ton-miles of foreign countries’ mail and received $10,873,846, 
or an average of $2.25 per ton-mile. Thus, if the United States Post 
Office should attempt to have our mail carried by foreign carriers at 
lower than the maximum UPU rates we could expect a reciprocal 
reduction to be imposed on our carriers for the foreign mail they 
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carry. Thus, the net gain to our Post Office which under the above 
figures for the fiscal year 1950 was about $8,000,0000, would be re- 
duced proportionally. 


Mail Rate Structure Adopted for United States International 
Airlines 


Your committee studied, painstakingly and objectively, the present 
methods of making mail rates for international transportation by air 
and steamship, the terms of the Universal Postal Convention, the 
operation of the Congresses of that Union, and the establishment of 
United States policy with respect to the Union. 

It was recognized at the outset that the conclusions of the United 
States Congress with respect to compensation for United States air- 
lines might have a very substantial effect upon the actions of the 
Universal Postal Union Congress as well as upon the relationships 
between our carriers and foreign postal administrations. If an un- 
reasonably low rate were fixed for our air carriers for transporting 
United States mail, it might well impel the Universal Postal Union 
Congress to make a drastic reduction in UPU rates. While we might 
stand to lose our favorable postal balance, we would probably gain in 
other respects. Moreover, since many of the foreign competitors of 
our airlines are paid the maximum UPU rate by their own govern- 
ments for transporting their mail, the establishment of a substantially 
lower rate for United States carriers might create a false appearance 
as to the relatively higher offsetting subsidies required by our airlines 
as compared with those of their foreign competitors. On the other 
hand, if an unreasonably high rate were fixed for the transportation 
of United States mail by United States carriers, it would call into 
question the soundness of the UPU rate structure which the United 
States has actively supported and would put our carriers in a position 
where they would have to render mail service for foreign postal ad- 
ministrations at a lesser cost than they do for our own post office. 
Furthermore, even if the UPU rate for letter mail is thought to be 
high, your committee is informed that at the UPU Congress to be 
held in June of 1952, this rate may be appropriately adjusted, for 
there is considerable agitation to lower this rate. On the other hand, 
the UPU rates for the other categories of mail may, in some instances, 
be too low since some of them are substantially below the average 
ton-mile cost of the lowest cost American-flag carrier. These rates 
may also be subject to adjustment at next year’s UPU Congress. 

From our study of these questions, two basic principles emerged 
which, in the opinion of your committee, had to be incorporated in 
any legislation dealing with mail rates for our international carriers. 
In the first place, it seemed essential to recognize the UPU rate struc- 
ture for what it is, because it is established by a distinguished inter- 
national body of which the United States is an important member. 
However, we concluded that the UPU rate structure should be 
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recognized only for what it is — a system of maximum rates — and pro- 
vided that none of our carriers should receive a rate higher than the 
applicable Universal Postal Union rate. Certainly, there can be no 
objection to the adoption of this principle. 


Secondly, it seemed essential that the United States Post Office 
Department should be put in a position of not having to discriminate 
against our own carriers by paying to foreign carriers a higher rate 
than it pays to a United States carrier for performing the same service 
with respect to the same category of mail. Your committee would 
regard any practice which involves the United States Government 
paying a United States citizen less than it pays a foreign citizen for 
the performance of the same service as unsound and unconscionable. 
In the maritime field the Postmaster General voluntarily pays both 
foreign and United States-flag steamship companies the same rates 
for transporting international mail. Certainly no further argument 
is needed to support this principle. 

These two basic principles we wrote into the bill as section 406 
(d) , and provided that, effective July 1, 1953, the Postmaster General 
shall determine rates which will not exceed the applicable UPU rates 
and will not be less than any rates paid by the United States to foreign 
carriers for similar service. 

Your committee believes that the rates for the carriage of mail by 
United States-flag carriers should be fixed by a responsible Cabinet 
officer with full cognizance of cost and also of the political and inter- 
national considerations involved in international air transport. The 
bill provides that the Postmaster General can secure complete cost 
data on international air transportation from the Civil Aeronautics 
Board in any manner he requires. He will be expected to be mindful 
of the cost of rendering the mail service and the standards for estab- 
lishing costs for the domestic mail service when he sets the mail rates 
for the foreign service. These rates are to be set at not less than cost 
and somewhere between the amount he pays to foreign-flag carriers 
for similar services and the maximum Universal Postal Union rates. 
The Postmaster will have strong incentives to keep the rates at or 
near costs, but on the other hand will have to reflect administration 
responsibility toward international air transportation policy, which 
comes generally under the control of the President by section 801 of 
the Civil Aeronautics Act. 

In adopting these principles your committee has followed the prac- 
tice established by the Congress many years ago in providing for pay- 
ments to our steamship companies for the transportation of United 
States mail. By the act of February 14, 1929 (39 U. S. C. 654), Con- 
gress gave the Postmaster General power to fix the rates for the trans- 
portation of mail by United States and foreign vessels. United States 
vessels were to receive a maximum of 80 cents a pound for letters and 
postcards and 8 cents a pound for other articles including parcel post. 
No cost or other standard was written into this act. In the case of 
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foreign vessels, he is directed to pay not in excess of the rates estab- 
lished by the UPU Convention. 

Since that time the Postmaster General has followed in practice in 
the maritime field the principles adopted by your committee. He 
has issued various orders establishing rates for the transportation of 
mail by United States and foreign vesels. The current order pro- 
vides for payment of the same rates for the transportation of mail by 
foreign or United States vessels, and with respect to the bulk of the 
mail transported these rates coincide with the rates established by 
the Universal Postal Union. However, the Postmaster General has 
seen fit to pay less than the UPU rate for the transportation of mail 
within certain very long-distance ranges. Thus in the maritime field 
he, in effect, is following the practice contemplated by the present 
bill in making certain departures below the maximum UPU rates. 


The minimum provision specified by your committee does not 
automatically bind the Postmaster General to pay the maximum 
UPU rates. He is bound only when he voluntarily permits United 
States mail to be transported by foreign carriers at the UPU maximum 
and then only to the extent that the services so rendered are deemed 
similar. As we have seen, the UPU Convention itself does not pro- 
hibit the United States Post Office, or any other postal administration 
for that matter, from quoting lower rates unilaterally or from nego- 
tiating for the carriage of mail at rates lower than the UPU maximum. 















































It has been suggested that this minimum provision would result 
in transferring the power to fix rates for United States mail from the 
United States Post Office Department to foreign postal administra- 
tions because our Post Office would have no control over the rate 
quoted by a foreign postal administration for the use of its carriers. 
Of course, he has no control over what foreign postal administrations 
will quote, but the United States Postmaster General does have con- 
trol over the extent to which he uses foreign carriers. If the Post 
Office Department were to decide to pay foreign carriers a rate equal 
to 50 percent of the established UPU rate for carrying United States 
mail, he could make that determination completely effective. It is 
again emphasized that the UPU rates are maximum rates and that 
no international obligation binds him to pay them. If a particular 
foreign postal administration objected to receiving the low rates he 
so established, he could refrain from shipping United States mail over 
the carrier of that foreign postal administration. It seems likely, 
however, that foreign postal administrations would see advantage 
under these circumstances in accepting the rate the Postmaster Gen- 
eral was willing to pay. He not only can do this, but he is doing it 
now with respect to the transportation of mail by steamship within 
very long-distance ranges. 

In providing that the lowest rate paid by the United States to 
foreign-flag carriers for “similar services” will be the minimum rate 
which the Postmaster General must pay United States-flag carriers, 






344 JOURNAL OF AIR LAW AND COMMERCE 


administrative discretion has been vested in the Postmaster General. 
The committee has not deemed it practical to limit the application 
of this provision to only those instances where a foreign-flag carrier 
transports United States mail in parallel point-to-point competition 
with an American-flag carrier. The Postmaster General has been 
given the authority to determine when the services rendered by a 
United States and a foreign-flag carrier over the same or different 
routes are to be deemed similar. While this may lead to some con- 
troversies, the Postmaster General can set up administrative standards 
which will facilitate application. It is expected that there will be 
many instances when the Postmaster General will find that there are 
no similar services being rendered by a foreign-flag airline and in such 
instances he has complete discretion to fix the rate to be paid United 
States-flag carriers with no controlling minimum. 


Transfer of Rate-Making Authority to Postmaster General 


In giving the Postmaster General authority to fix the mail rates 
for United States carriers your committee is proposing a substantial 
change in existing law. At the present time the Civil Aeronautics 
Board fixes the rates for the transportation of mail for both United 
States international and domestic carriers, but under this bill will 
continue to do so only for the domestic carriers. 

One objection made to transferring the power to fix these rates to 


the Postmaster General is that he is the shipper of the mail and in 
his zeal to reduce his cost he may pay the carrier an inadequate or 
an unconstitutional rate. However, there are several factors which 
would prevent such arbitrary action. The Postmaster General can- 
not, as mentioned above, pay the United States carriers less than 
he pays foreign carriers for similar services. Also, the committee 
has provided at the end of the proposed section 406(g) that the 
Postmaster General may secure cost data from the Board to guide 
him in carrying out his rate-making function. This procedure will 
relieve him of the necessity of setting up his own cost analysis section 
and of duplicating the work of the Board. Finally, there is no evi- 
dence that the Postmaster General has departed unreasonably from 
UPU rates or otherwise dealt unfairly with the steamship companies 
whose compensation for the transportation of mail he has fixed for 
many years. 

There are important reasons to justify Congress giving this power 
to the Postmaster General in the case of international air carriers as it 
did in the case of surface vessels. He has full responsibility for dealing 
with foreign nations in international postal matters, and is in charge 
of the United States participation in the Universal Postal Union. 
Moreover, he has the power to fix the rates he proposes to pay the 
foreign air carriers, up to the maximum limits specified in the UPU 
Convention. In view of the interrelationship of these already existing 
responsibilities, it seemed essential to transfer this function to him 
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where the responsibility for fixing the level of rates to be paid to 
American-flag international carriers will fall directly on a member of 
the President’s Cabinet. 


One-Year Deferment of Subsidy to United States International Airlines 


Since present mail payments to our international airlines undoubt- 
edly contain a substantial element of subsidy, several witnesses pointed 
out that subsidy separation in this field would be of greatest benefit 
in cutting down deficits in the Post Office Department’s budget. 
However, no convincing arguments were advanced to indicate that 
subsidy separation in the international field was a matter of great 
urgency, or that any substantial savings to the Government as a whole 
could be expected immediately. The Chairman of the Board strongly 
urged a l-year delay in requiring subsidy separation in the inter- 
national field in order that the Board might give its full attention to 
the domestic problems of subsidy separation and thereby gain experi- 
ence in administering the new subsidy provisions of the bill before 
tackling the more delicate problems of separate subsidy grants for 
foreign operations. 

There are other good reasons for deferring the effectiveness of sub- 
sidy separation in the international field for a year after the domestic 
separation becomes effective. A year’s deferment will permit the 
UPU air-mail transit rates to be reviewed at the next UPU Congress 
to be held at Brussels in June 1952, and for any revised UPU rates to 
become effective January 1, 1953, 6 months before the effective date 
recommended in S. 436 for the international carriers. This time lag 
will permit our representatives at the Brussels Congress to give due 
weight to the congressional policies contained in this legislation, if 
enacted, in presenting the position of the United States at the UPU 
Congress. 

In view of the practical reasons advanced by the Board for defer- 
ring I year, the committee decided to follow this course and to give the 
Board a fair opportunity to accomplish the domestic portion of the 
program before it becomes necessary to begin on the international 
aspects. It should be noted that the President approved of this delay, 
as did the Secretary of Commerce, who appeared before your com- 
mittee. 


SUBSIDIES FOR ESSENTIAL AIR TRANSPORTATION 


Policies Governing Subsidies 


It is not the purpose of S. 436 to stop the payment of essential 
subsidy grants to airlines rendering service found to be essential for 
the continuation and development of an air transportation system to 
meet our national objectives. Accordingly, the bill provides that 
subsidy grants may be made by the Civil Aeronautics Board for sub- 
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stantially the same objectives as are specified in the present “need” 
clause of section 406 (b) of the act, which authorizes the Board to 
include subsidies in mail payments. The important change made by 
S. 436, as reported, is to require the subsidy payments to be identified 
and covered separately by an appropriation to the Board for this 
specific purpose. 

Subsidy payments are provided for in section 406 (g) (1) for the 
purpose of “maintaining and continuing the development of air trans- 
portation (including the introduction of new and improved types of 
commercial aircraft) to the extent and of the character and quality 
required to promote the economic development, the national defense, 
and the air commerce of the United States.”” One important deletion 
and several clarifying phrases have been added to the language of the 
existing section 406 (b) of the 1938 act. The postal service has been 
deleted as one of the three principal bases for subsidy, inasmuch as 
the requirements of the postal service are intended to be taken care 
of in the provisions for service mail rates. Specific mention is made 
of the introduction of new and improved types of commercial aircraft 
as a basis for subsidy. This has heretofore only been implied. The 
phrase “to promote the economic development” of the United States 
has been added. All subsidy determinations must continue to be made 
by the Board against the standard of “honest, economical, and eff- 
cient management,” as presently found in the act. 

The three national-interest objectives for airline subsidy grants, 
as amended by the bill recommended by your committee, do not per- 
tain to the mail service performed and are separable from each other. 
Any Federal grants to foster them should identify the objective or 
objectives to which they are directed. While these objectives may not 
always be susceptible of exact valuation in precise dollar terms, ex- 
plicit designations of purpose nevertheless are desirable. 

By these changes the committee does not mean to suggest that 
subsidies should be conferred either more liberally or more restric- 
tively than they have been heretofore; our air rather has been to 
state more clearly and explicitly the public purposes for which sub- 
sidies may be justified under the revised act. 


Community Approach and Withdrawal of Subsidies 


No doubt Congress will insist on keeping subsidy grants to an 
essential minimum, but this does not necessarily mean that drastic 
curtailment of airline subsidies can be expected immediately. How- 
ever, the Civil Aeronautics Board must now become a salesman of its 
own subsidy promotional program. Its responsibilities become im- 
measurably greater. After determining the proper amount and kind 
of subsidy that should be paid each petitioning air carrier, the Board 
must justify this amount, first to the Bureau of the Budget and finally 
to the Congress. 
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The early studies of your committee indicated what has since been 
confirmed: 

* * * airlines carrying only a long-haul business and servicing only 

a few high-density points could operate profitably without subsidy; 

or, to put it another way, that the certificate requirement compell- 

ing the airlines to serve a large number of small stations, or to 
carry predominantly short-haul traffic absorbed most of the profits 
earned in the long-haul high-density business and was the basic 
reason why subsidy was required. 


No practical way to implement the identification of subsidies with 
loss communities had been developed by the Board or the industry 
until the committee advanced the “community” approach — in fact, 
an appalling lack of available information as to the profitability of 
individual stations was found in the industry. Consequently, this 
committee had Messrs. Ernst & Ernst make an intensive engineering 
study to devise a practical way of allocating airline subsidies to the 
communities served at a loss. The detailed results were given to the 
CAB and were also made available to all interested persons. 


This community approach was advanced by your committee for 
the protection of the airline industry and for the protection of the 
Board. It would provide a better understanding of the economies 
of the airline structure on the part of the committees of Congress, 
the CAB staff, and everyone else concerned with the operation of 
and competition from the airlines. It was not devised, as some wit- 
nesses intimated, a some cruel method of torture. It was devised to 
be of help, to be constructive, and to form the basis of working out 
many of the difficulties that the Board will face in justifying and 
distributing subsidies. 

The CAB concluded, nevertheless, and testified before your com- 
mittee that it wanted no legislative mandate to employ the community 
approach and no accounting requirements to implement it. The 
airline industry itself either opposed or showed little enthusiasm and 
several witnesses expresed a fear that the accounting requirements 
would be unduly burdensome. Your committee concluded that it 
should let the Board struggle with its increased responsibilities as it 
saw fit and without attempting to impose this helping approach upon 
it or the industry. 

Your committee believes it to be highly desirable that the Board 
have authority to discontinue subsidy payments for service by those 
carriers or segments of carriers which are found to be no longer 
required in the interest of the national defense, the economic devel- 
opment, or the air commerce of the United States. If the operation of 
a route is no longer contributing to one or more of the objectives of 
the subsidy provision, there can be little point in subsidizing its 
continuance, irrespective of the fact that a certificate is outstanding 
for such operations. Section 406 (g), therefore, provides that the 
mere holding of a certificate of public convenience and _ necessity 
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authorizing the conduct of air services shall not be deemed conclusive 
as to whether any such service is sufficiently required in the interest 
of the national defense or the air commerce of the United States to 
justify the amount of subsidy that would be required to enable the 
air carrier to continue such service. If a certificated mail carrier 
chooses to continue to operate the route it would be entitled to mail 
compensation but not subsidy for its operations, unless or until service 
was supended or abandoned. 

Since the withdrawal of subsidy may be tantamount to compelling 
abandonment of service, the provision goes on to provide that, when 
an issue of withdrawal of subsidy is raised, the Board is required to 
give notice thereof to interested parties, including communities in the 
United States receiving such service, and to permit them to be heard. 
If the Board then decides that the need for such service does not 
justify the amount of subsidy that would be required to continue it, 
the final order denying such amount shall be accompanied by an 
authorization for the carrier to abandon such service any time within 
6 months from the date of the order. It is not intended to require 
communities to be made parties to every subsidy proceeding where 
the amount of subsidy required is in dispute, but only when the issue 
is the amount of subsidy required to prevent abandonment of service 
to a community. This provision is intended to apply in situations 
where complete abandonment of airline service to a community is 
threatened, and not to a mere reduction of service to minimum stand- 
ards of adequacy. 

A carrier is given one year after being denied subsidy to decide 
whether to suspend or abandon the route or continue it in operation 
without subsidy. This should give the carrier sufficient time to experi- 
ment with route and service revisions and to make a final and binding 
managerial decision. The entire provision is intended to shift sub- 
stantial responsibility to the carrier to suggest changes in route pat- 
terns which it deems necessary. As long as a certificate creates the 
presumption that a service should be subsidized, management may 
be loath to make any changes in the route patern even though the 
service may have ceased to be necessary. Your committee believes 
that when a service or route is no longer justified in the national 
interest, a provision such as this should spur management to ask the 
Board for authority to abandon the route or service. 


Subsidy Contracts for International Carriers 


The character, extent, and value of our international air-transport 
system has already been discused to some extent. The vast develop- 
ment of our international air service in recent years — in the interests 
of the commerce, the postal service, and the national defense — has 
been made possible largely through subsidy programs authorized by 
Congress in the Civil Aeronautics Act of 1938. The record made by 
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these carriers in providing air transport in the defense of the United 
States is well recognized. 

While the basic subsidy policy of the 1938 act has been continued 
in S. 436 for all our certificated airlines, your committee recommends 
a special provision designed to make subsidization more stable for 
international United States-flag carriers. Section 406 (f) of the bill 
authorizes the Board, upon request of an air carrier entitled to subsidy 
of its foreign air transportation, to enter into a contract with that 
carrier for a period not to exceed 10 years.® This contract would provide 
for the continued payment of the agreed scale of subsidy over the period 
of the contract, and would require the carrier to continue to provide 
the subsidized services during the period of the contract. In addition, 
the carrier would undertake to return to the United States at the end 
of the contract one-half of all of its profits from such foreign air trans- 
portation which exceed an average of 10 percent per annum of the 
capital investment of the carrier. 

This provision follows directly a similar provision of the Merchant 
Marine Act of 1936, which has worked well for the merchant marine 
and has enabled the United States to recapture from the subsidized car- 
riers many millions of dollars since the close of the war. The provision 
has great advantages. To the carrier it gives certainty as to the amount 
of its support over a substantial period of time, which is particularly 
necessary in foreign air transport where the carrier is required to make 
large investments and other commitments in foreign countries. The 
international carriers, unlike the domestic airlines, would not have 
support generated from communities all along their routes in their 
requests for subsidy grants. As far as the Government is concerned, it 
gains from increased stability in the international air-transport system, 
as well as from the incentive toward efficiency which is created by the 
contract. The carrier is told, in effect, that if it operates with greater 
efficiency during the contract period and reduces its need for subsidy, 
the Government will not promptly reduce the subsidy, as is the case 
under existing law, but will permit the carrier to share the rewards of 
its own good work. 

The unsettled state of the world makes it essential that the United 
States maintain these important lines of communication operated by 
our international airlines, as well as the aircraft, personnel, and equip- 
ment which maintain them. Since World War II, an additional prob- 
lem has come to the fore. Competition from foreign airlines in recent 
years has become extensive and keen. In the case of air transport, as 
in the merchant marine, the task of American operators is made con- 
siderably more difficult by the fact that American wage levels and 
other individual items of cost are considerably higher than those pre- 
vailing in comparable foreign operations. The American carriers, 





® As passed by the Senate on September 19, 1951, S. 436 provided for subsidy 
contracts for “foreign air transportation” up to five (5) years and for “interstate 
and overseas air transportation” up to three (3) years. 
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through increased efficiency, large volume of operation, and the main- 
tenance of modern fleets have managed to keep their over-all cost 
levels per unit of service on a par with their foreign competitors. In 
view of these circumstances it may be necessary to continue for some 
years a subsidization program for our international airline operations. 


ANTICIPATED FINANCIAL RESULTS 


The only additional administrative costs that the enactment of 
S. 436 will require will be for the employment of a slightly increased 
personnel in the CAB and in the Post Office Department. A disbursing 
section in the Board will be required to handle the accounting and 
disbursing of funds for the subsidy grants. Your committee under- 
stands that the determination of compensatory mail rates by the Board 
for domestic and overseas air transportation will not increase the 
Board’s workload or require additional personnel. Accounting and 
technical personnel now required to handle mail rate proceedings 
under the “need” section of the existing act can be employed for this 
purpose and also in handling subsidy proceedings under the new bill. 

Additional responsibilities are given to the Postmaster General by 
the proposed bill, particularly in the setting up of mail rates for 
United States-flag carriers engaged in foreign air transportation. This 
will involve some additional workload but since the CAB has been 
directed to furnish the Postmaster General with such cost data as he 
may reasonably require and in the form he requires it, the increase 
in the staff of the Postmaster General need not be large. 

The greatest savings that are anticipated by the enactment of this 
bill will be realized by the Post Office Department which will no longer 
pay subsidies to the carriers. Your committee is not in a position to 
make a firm estimate as to how much this bill will reduce the appro- 
priations of the Post Office Department, but it has been furnished with 
two tentative estimates. The first is for a recent past year showing a 
saving to the Post Office Department of about $34,000,000 for domestic 
mail service, and $24,000,000 for foreign mail service, including 
overseas. These figures would represent a saving of about 55 percent 
for domestic service and approximately 40 percent for foreign mail 
service. The second estimate for the fiscal years 1951, combined both 
domestic and foreign air mail and indicated a total savings of about 
$47 to $50 million. 

Your committee is not in a position to estimate how much of the 
foregoing savings to the Post Office Department may also be saved to 
the taxpayer. The result in this respect will depend upon the extent 
to which separate subsidy grants are made to the airlines. 
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INTERNATIONAL 


Department Editor: Joan H. Stacy* 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


THIRTEENTH SESSION OF THE COUNCIL (MAY 22-JUNE 27, 1951) 
STANDARDS, RECOMMENDED PRACTICES AND PROCEDURES 


HE ICAO Council on May 29, 1951 adopted Annex 14 to the Chicago 

Convention, Standards and Recommended Practices for Aerodromes, 
thus completing the initial work on the technical annexes specifically pro- 
vided for in the Convention. Annex 14 is to become effective on November 
1, 1951 and be implemented by contracting States on June 1, 1952 in the 
case of regular and alternate airports for international air services and on 
January 1, 1954 in the case of other airports used or intended to be used 
for international flights. Also adopted by the Council on May 29 were 
amendments 22 through 37 to Annex 3, Standards and Recommended Prac- 
tices for Meteorological Codes. The effective date for these amendments is 
October 1, 1951 and the implementation date January 1, 1952. Similarly, 
the Council on June 25, 1951 amended Annex 4, Standards and Recommended 
Practices for Aeronautical Charts, the changes to become effective on No- 
vember 1, 1951 and be implemented on January 1, 1952. 


The Fourth Sessions of the ICAO Airworthiness, Operations and Com- 
munications Divisions had been held March 20-April 21, March 27-April 27, 
April 24-June 2 respectively. The Air Navigation Commission and the 
Council had considerable work to do during the days immediately following 
to review, approve and amend the recommendations of these subordinate 
technical conferences. The Airworthiness Division had focused attention 
on new airworthiness standards for transport category planes, covering 
turbine engine installation, waterloads for seaplanes and performance. It 
had also reviewed the structural and general engineering standards in the 
Airworthiness Annex from the point of view of high speed and high altitude 
airplanes. The Operations Division had agreed upon operations require- 
ments for adjustment of the Instrument Landing System (ILS) glide path, 
presented an appreciation of the operational requirements for optimum 
sitting of ILS marker beacons and further refined ICAO altimeter setting 
procedures. The agenda of the Communications Division had included items 
on radio frequencies, communications procedures, codes and abbreviations 
and specifications for equipment. 

The Special Committee on Aircraft Performance of the Airworthiness 
and Operations Divisions, meeting during the period April 2-19, 1951 to 
consider the tentative standards on performance proposed at the September 
1950 ICAO meeting in Paris, had found that still more experience in the 
trial application and investigation of these standards was needed before they 
could be recommended for inclusion in the Operations and Airworthiness 
Annexes (Annexes 6 and 8) to the Chicago Convention. The Special Com- 
mittee recommended and the Council authorized on June 21 the establish- 
ment by the Air Navigation Commission of a small standing performance 
committee, to be composed of technical specialists provided by interested 
contracting States and the International Air Transport Association (IATA). 
The Committee will meet at times and places to be determined by the Air 


* Aviation Policy Staff, Department of State. 
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Navigation Commission. Its function will be to continue the development 
of the tentative recommendations for international standards and recom- 
mended practices prepared by the Special Committee on Performance until 
it is found possible to present proposals for performance specifications suit- 
able for adoption as amendments to Annexes 6 and 8, after review by all 
contracting States. 


IMPLEMENTATION OF REGIONAL AIR NAVIGATION PLANS 


The Council examined and approved the reports by the Air Navigation 
Commission and its working group on critical deficiencies in air navigation 
facilities and services in the North and South Pacific, African-Indian Ocean, 
South American and South Atlantic air navigation regions. The initial 
lists of critical deficiences in all ten ICAO air navigation regions of the 
world have now been drawn up and approved. The Secretary General has 
been directed to determine the extent to which the States in whose territories 
the deficiencies are located intend to correct them. In several instances ICAO 
member States have taken corrective steps as soon as they learned that 
facilities and services under their jurisdiction appeared in the critical lists. 

PROBLEMS CREATED BY MILITARY OPERATIONS IN EUROPE 
The Council on June 22 approved a request to contracting States to 

include in their Notices to Airmen (NOTAMS) information concerning 
established prohibited, restricted or danger areas which had not been in- 
cluded in NOTAMS;; advance notices of the establishment of any new danger 
areas and an indication of the period when a hazard in any given danger 
area would exist. In answer to a request of the Netherlands that ICAO 
take steps to alleviate the dangerous situation which is purported to exist 
from failure to coordinate civil and military air traffic control in Western 
Europe, the Council at the final meeting of its thirteenth session adopted 
the following resolution: 

“The Council 

“Having noted the communication from the Representative of 
the Netherlands, and the additional information referred to by the Pres- 
ident of the Council on traffic problems in Western Europe; 

“Also noting that the matter is being given continuing attention by 
the States concerned and will be further examined in the forthcoming 
EU-MED regional air navigation meeting; 

“Requests the contracting States of Western Europe in which air 
traffic difficulties appear to be developing to give the earliest possible 
attention to the matter toward discovering means by which the reported 
difficulties can be remedied; 

“Offers to these States the services and good offices of ICAO, includ- 
ing provision for a limited special meeting of the States immediately con- 
cerned, should it appear to a significant number of these States to be 
desirable that such a meeting be held; and 

“Requests the States concerned to advise ICAO as early and as fully 
as possible what is the relevant situation in their territories, what action 
has been taken to remedy it and their views on desirable measures which 
ICAO may take. Should a meeting appear desirable prior to the next 
session of the Council the President of the Council may take the steps 
et to convene it under authority hereby delegated to him by the 

ouncil.” 


NEW APPOINTMENTS TO THE AIR NAVIGATION COMMISSION 


Two additional Council member States, Spain and Egypt, submitted 
nominations to the Air Navigation Commission, and Canada and the United 
Kingdom nominated new men to replace their former representatives on the 
Commission. All four men were approved by the Council. The Commission 
now has the following ten members.! 





1 Article 56 of the Chicago Convention provides for a Commission of 12 
members. 
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Mr. Walter Binaghi, Argentina Mr. J. van der Heijden, Netherlands 
Major T. A. Kopp, Brazil Mr. Frederik W. Thesen, Norway 
Mr. Harold A. L. Pattison, Canada Don Juan Bono Boix, Spain 

Mr. Mohamed El Hakeem, Egypt Mr. A. C. Carter, United Kingdom 
Col. C. Teyssier, France Mr. Claude H. Smith, United States 


FIFTH SESSION OF THE ASSEMBLY 


The Fifth Session of the ICAO Assembly, held at the Organization’s 
headquarters in Montreal, Canada, June 5—18, 1951, was a limited session 
dealing mainly with organizational and administrative matters. 36 of the 
57 ICAO member States ? sent delegates to the Assembly, and two inter- 
national organizations, the United Nations and the International Labor 
Organization, were represented by observers. Action of major importance 
included the authorization of an ICAO budget of $3,265,865 (gross) for 
calendar year 1952 and adoption of a scale of assessments apportioning the 
1952 expenses of the Organization among the member States. The budget 
authorized by the Assembly represents a cut of $75,000 over the amount 
recommended by the Council but should permit continuation of ICAO’s 
program at approximately the same level of activity as in 1951. Also of 
particular importance was the resolution adopted by the Assembly whereby 


“the International Civil Aviation Organization agrees to co-operate 
with and to render all possible assistance to the principal organs of the 
United Nations with respect to matters within the competence of the 
Organization directly affecting international peace and security, as con- 
templated in the Convention on International Civil Aviation, due account 
being taken of the special position of the members of the International 
oe Aviation Organization who are not members of the United 
ations. 


The Assembly elected Spain to fill the vacant twenty-first seat on the 
ICAO Council. Other matters on which the Assembly took action were the 
problem of member States’ contributions in arrears; the decision of the 
Council to appoint a member of the UN Joint Panel of Auditors as external 
auditor of ICAO, which was confirmed, and the proposal for adoption of a 
permanent set of rules of procedure for the Assembly. The Netherlands 
was successful in placing on the agenda an item on Character and Scope of 
the 1952 session of the Assembly, but the Assembly decided to take no action 
on this item. Thus Resolution A4-6 of the fourth session of the Assembly, 
which provides for holding a limited session of the Assembly in 1952 and a 
major session in 1953, was left in force. 


JOINT SUPPORT PROGRAM 


By a letter from the ICAO Secretary General dated May 14, 1951, States 
contributing to the 1947 Provisional Arrangement for the international 
financing of the Vik (Iceland) Loran Station * have been asked to consent 
to the recommendation of the Joint Support Committee and the Council 
that the arrangement be administered under the same terms and conditions 
as set forth in the Agreement between Iceland and the ICAO Council on 
Air Navigation Services in Iceland.5 At the same time contracting States 
have been asked to consent to the following new percentage shares of the 
1951 costs of operation and maintenance of the Loran station, which are 





™ a eal denunciation of the Chicago Convention became effective on May 


3 Resolution A5-5, ICAO Document 7173, A5-P/3. 
* Correspondence amalgamated in ICAO Document 4413, JS/501. 
5ICAO Document 6143, JS/535. 
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based on the same North Atlantic traffic data used in computing the 1951 
assessments for the other Icelandic services financed through ICAO: 


Maximum Assessment 
(in Icelandic kronur 


Country Percentage 16.2857 ay U.S. $1) 


Canada 9.9 86, 
France d 
Netherlands 

United Kingdom 

United States 


z 836,000 
Iceland , 40,000 


States contributing to the joint support of the Faroe Islands Loran 
Station have been requested by a letter from the ICAO Secretary General 
dated June 21, 1951 to consent to incorporation of the Frederiksdal (Green- 
land) Loran Station as a new joint support activity in the Agreement be- 
tween the ICAO Council and Denmark on certain Air Navigation Services 
in Greenland and the Faroes.*° The ICAO Joint Support Committee and the 
Council, when Denmark announced that it was willing to take over from the 
United States the operation of the Frederiksdal Loran Station on the con- 
dition that it be financed internationally through ICAO, found the station 
a prima facie case for joint support and recommended that it be financed 
internationally by user nations on the same percentage basis as the 1951 
assessments for the Faroe Islands Loran Station. The following tabulation 
shows the assessments to which the user nations have been asked to consent 
for the second half of calendar year 1951: 

Total Assessment 
(in Danish kroner, 6.90714 
Percentage DK. == Us. $i) 

Belgium 2.50 8,075 

Canada 9.50 30,685 

France 6.28 20,284 

Netherlands 9.01 29,102 

Switzerland 1.15 3,715 


United Kingdom 8.07 26,066 
United States 58.49 188,923 


95.00 306,850 
Denmark 5.00 16,150 


TECHNICAL ASSISTANCE PROGRAM 


While it is still too early to evaluate the results, the ICAO technical 
assistance program has definitely advanced from the planning to the imple- 
mentation stage. ICAO has appointed a civil aviation expert to advise the 
Thai Civil Aviation Board on civil aviation planning and policy. An ICAO 
aerodrome expert has completed a brief preliminary survey of airport re- 
quirements in the Hashemite Kingdom of the Jordan. A U.S. national has 
been assigned by ICAO to serve as senior technical expert in civil aviation 
in Indonesia. Two Finnish nationals have begun their studies under ICAO 
fellowships; one is studying air traffic control in the United Kingdom and 
the other airport construction in the United Kingdom, Sweden and the 
Netherlands. Similarly, two Iraqi are taking courses in the United King- 
dom in air traffic control and meteorological forecasting. Other technical 
assistance projects recently approved by ICAO include the furnishing of a 
civil aviation expert to Afghanistan to survey the construction of airstrips 
in connection with an oil drilling project and advise on the development 
of air services between that country’s principal cities; the provision of an 


6 ICAO Document 6904. ona 











a a oe 
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expert to make a three-month survey of El Salvador’s civil aviation require- 
ments in cooperation with other transport and economic experts being fur- 
nished by the United Nations; the awarding of fellowships in airport 
management and organization, engineering and airport construction and 
maintenance to three Greek nationals; and the furnishing to Iceland of a 
radio aids expert for a three-month period plus the awarding of fellowships 
to two Icelanders to study accident investigation. 


The Fifth Session of the ICAO Assembly had authorized the Council 
to support a request fer funds from the United Nations Special Account 
for Technical Assistance for 1952, commensurate with the number and scope 
of suitable requests for technical assistance already received or likely to be 
received by ICAO for that year. Accordingly, the Council immediately 
following the Assembly adopted a resolution endorsing the ICAO Secre- 
tariat’s $900,000 estimate of funds needed to conduct ICAO’s part of the 
United Nations Expanded Technical Assistance Program during 1952 and 
calling for further cooperation of ICAO member States in furnishing experts 
for ICAO technical assistance missions and host facilities for ICAO fellows. 


JOAN H. STAcY 





INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
Rates and Fares 


HE composite sessions of the three IATA Traffic Conferences at Bermu- 

da in May, 1951, achieved for the first time the integration into the 
worldwide rate pattern of international fares between points in North, 
Central and South America. This action thus extends the principle of agree- 
ment on rates through IATA to all international routes operated by its 
members. 

Rates and fares resolutions passed by the Conferences and subject to 
the approval of governments cover generally the year beginning October 
1, 1951. Because of rising costs of operations, as reflected in the prices of 
fuel, equipment and services, increases were found necessary on a number 
of routes. These were more or less in the order of the 5 per cent increase 
in the basic one-way North Atlantic fare between New York and London, 
which will be raised from $375 to $395. 

However, the actual rate of increase in fares was not equal to the actual 
increase in costs: the carriers felt that the larger part of the rise in cost 
could be absorbed by still greater efficiency and economy of operation and 
by attempts to increase the volume of traffic through special fare offerings. 

As a result, the 1951-52 rate pattern will extend the various forms of 
special reductions and will lead the way toward the experimental institution 
of tourist fares on the North Atlantic and between London and South Africa 
in October, 1952. 

Tourist fares already form part of the pattern of operations between 
North and South America as integrated into the IATA rate structure, but 
the IATA Conference action represents its first application to scheduled 
traffic between America and Europe and Europe and South Africa. 

The North Atlantic tourist fare will be set at a rate between $225 and 
$250 for the basic one-way London-New York flight, with some form of 
round trip discount. The specific fare will be worked out in a meeting of 
the operators concerned after a study of the various equipment and service 
factors involved. Each carrier will be able to apply tourist fares to a maxi- 
mum of 20 per cent of its scheduled flights. 
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In the meanwhile, the 1951-52 pattern provides various other forms of 
fare reductions: off-season rates on a large number of important routes; 
special 17-day excursion fares of one and one-tenth times the normal one- 
way fare over the North Atlantic during the first three and one-half months 
of the year; special reductions for night and early morning services, par- 
ticularly in Europe; special events fares for specific expositions, etc.; and 
fifty per cent reductions for bona fide students travelling overseas. 

At the same time, the Bermuda Conference achieved further standard- 
ization and simplification of airline traffic documentation and procedures. 


IATA Clearing House 


During the first half of 1951, the IATA Clearing House and five of its 
member carriers inaugurated an experiment in the use of kilometers, rather 
than currencies, as the basic unit in accounting for interline transactions 
within the continent of Europe. 

The scheme was inaugurated with a view toward finding a more auto- 
matic and less fallible means of helping airlines settle for space sold on each 
other’s services, and to eliminate the tying up of large amounts of funds 
during the periods of checking the computations of international exchange 
in which such accounting is normally done. 

Under the experimental scheme, such interline transactions are reported 
to IATA in terms of the kilometers of transport provided on an interline 
ticket, this unit of distance remaining fixed by agreement and not subject 
to fluctuation. Individual flight coupons are weighted by coefficients to 
allow for variations from the basic one-way fares and rates. After cumu- 
lative monthly offsets between the carriers concerned are arrived at, final 
individual balances are converted into terms of currency by the use of an 
average rate per kilometer. 

In the trial, the participating airlines have continued to account for 
these interline transactions in the normal way, while providing the IATA 
Clearing House with the data for a simultaneous accounting by the new 
scheme. 

During the first five months of the year, the new method enabled the 
Clearing to come within one-eighth of one percent of the same result as 
the normal mathematical calculations in terms of currencies, and to do so 
with finality whilst the other calculations were still subject to a lengthy 
accounting check. At the same time, the Clearing operation was handled 
by only two employees, as against the many airline personnel involved in 
the other method. 

The result was considered by the IATA Executive Committee to be 
sufficiently promising to justify the continuation of the experiment in Eu- 
rope for another six months and its extension as well to transatlantic flights 
starting or ending as far west in the United States as Chicago. 


Postal Rates for International Air Mail 

An increasingly closer liaison with the Universal Postal Union over the 
past two years has brought IATA into a larger role on behalf of its member 
airlines in the discussion of rates for the carriage of foreign air mail with 
UPU. 

As the result of a joint meeting between members of the IATA Execu- 
tive Committee and the Executive and Liaison Commission of the UPU at 
Cairo in February of this year, a IATA/UPU Contact Committee has been 
set up by the two organizations. 

This group will act as the focus for further discussions between airlines 
and post office administrations in preparation for the 1952 Postal Congress 
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of the UPU, at which the present structure of rates for first class air mail 
and other classes of air mail carriage will be reviewed. 


IATA Medical Committee 


The new IATA Medical Committee held its first session as the fifth 
standing committee of the Association at Cairo in February, 1951. Air 
Marshal Sir Harold Whittingham, BOAC, was elected chairman. 

The terms of reference of the new group cover all matters affecting the 
health and comfort of aircrew and passengers, as these may be affected by 
aircraft, equipment, accommodation, water and food supplies aloft or on 
airports, sewage disposal, disinfection of aircraft, quarantine and immu- 
nization. 

Within the airlines, the committee will encourage the medical depart- 
ments of carriers to adopt a global, rather than strictly local approach to 
medical problems. It will work in close liaison with IATA technical, traffic 
and other groups dealing with operations and passenger handling and will 
stimulate research and investigation into aviation medicine problems of 
special interest to commercial aviation. 

The Committee will also provide a means whereby the airlines’ views 
on medical matters can be formulated for representation to ICAO, the World 
Health Organization and similar governmental agencies. 

During its Cairo session, the Committee discussed and made recom- 
mendations on such matters as aircrew fatigue and flight-time limitations; 
carriage of sick passengers; physiological requirements in the event of 
sudden decompression at higher altitudes; review of ICAO medical re- 
quirements for aircraft first-aid kits; medical arrangements for crashes 
and first aid at airports; wholesome water supplies on aircraft; hygiene 


of airports and a review of the draft International Sanitary Regulations 
of WHO as they affect commercial aviation. 

A feature of the Cairo session was a plenary discussion with Egyptian 
health authorities on medical problems of air traffic especially interesting 
to the Egyptian government. 


Seventh Annual General Meeting 


The Seventh Annual General Meeting of IATA will be held in London 
from September 10th to 15th. Sir Miles Thomas, Chairman of British 
Overseas Airways Corporation, will take office as President, succeeding Mr. 
Warren Lee Pierson, Chairman of the Board of Trans World Airlines. 


IATA Consolidated Tariffs 


The IATA Rates & Tariffs Office has now begun the publication of five 
consolidated tariff documents on behalf of more than 30 IATA member 
airlines and a substantial number of non-IATA carriers with whom its 
members maintain connections. 

These IATA tariffs have already begun to supplant a substantial num- 
ber of individual tariff publications which the international airlines have 
hitherto had to publish on their own and are expected to be a considerable 
convenience to agents, booking offices, etc. 





1A full exposition of IATA’s participation in these discussions and of the 
matters affecting the airlines which will be dealt with at the UPU Congress will 
be —s an article by M. René Briend, of Air France, in IATA Bulletin No. 13, 
pp. 34-42, 
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SUPPLEMENTARY REPORT OF ERNST & ERNST ON THE 
DETERMINATION OF A UNIFORM COMPENSATORY MAIL RATE 
STRUCTURE FOR THE DOMESTIC AIRLINES ' 


S indicated in our “Report on Survey Covering Certain Aspects of 

Separation of Compensatory Mail Pay From Total Mail Payments 
to Domestic Airlines,” under date of April 9, 1951, carriage of passengers 
and transportation of mail are the primary services of the domestic car- 
riers and are rendered jointly, passengers contributing more than 85% of 
the total revenue and mail approximately 6%. 

In this report it was stated that the rates paid for carriage of mail 
should be related to first class passenger fares, varied only to reflect the 
cost differential existing because of the exclusive passenger or exclusive mail 
costs involved. Also, it was stated that, for combination carriers (those 
carrying express and freight in conjunction with passengers and mail), 
cargo should be considered as a fill-in service at rates in excess of the actual 
additional cash outlay occasioned, but at rates not less than those which 
will permit satisfactory operating results for carriers of cargo exclusively. 

While analysis of expenses of the trunk line carriers for the year 1949 
indicated that approximately 85% of all operating costs were joint costs 
applicable to all services, the records of these carriers did not contain an 
exact segregation of those few items which do bear direct relationship te 
the individual services. Our report contained recommended revisions in the 
Uniform System of Accounts used by the carriers and in the preparation 
of certain statistics which will permit a more exacting determination of 
first class one-way revenues and the limited amount of the specific service 
costs in the future. However, from the data available for the year 1949, a 
uniform discount percentage to cover exclusive passenger expenses to be 
deducted from the first class passenger rates was developed, and it is our 
opinion that the resultant percentage is sufficiently accurate to represent 
a reasonable portion of the first class passenger rate structure that should 
be eliminated in determining the rate of compensation for the carriage of 
mail. 

The discount percentage developed can be accepted as being subject to 
adjustment annually and future calculations thereof can be refined to re- 
flect additional data which should then be available. However, it must be 
recognized that the development of a uniform discount percentage applica- 
ble to all carriers will always contain an element of judgment as to the 
reasonableness of amounts, adjustments to normal load factors, and the 
nature of the expenses to be considered in the calculation, and cannot repre- 
sent an exact arithmetical determination. 

Before outlining the procedures followed in the determination of a dis- 
count percentage applicable to the first class effective passenger rates, which 
we deem appropriate for all carriers, attention is called to certain pertinent 
facts developed from the data obtained from all carriers for the year 1949. 
It was found that 


The Big Four (American, Eastern, TWA and United) carried ap- 
proximately 71% of the passenger traffic, the other twelve trunk line 





1 When Ernst & Ernst submitted its final report (18 J. Air L. & Com. 206 
(1951)) Senator Johnson of the Interstate and Foreign Commerce Committee 
requested the preparation of this report. 
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carriers slightly over 27%, and the seventeen local service carriers a 
little less than 2%. 

The Big Four contributed approximately 80% of the air mail ton 
miles the other trunk line carriers approximately 19% and the local 
service carriers about 1%. The Big Four operated during 1949 at an 
average passenger local factor of 62.3%; the other trunk line carriers 
at an average of 51.9% and the local service carriers at an average 
of 28.2%. 

Within the Big Four, 78.2% of the total ton miles represented 
passenger traffic, while 5.6% represented mail. 


As disclosed in our report dated April 9, 1951, if two of the Big Four 
(accounting for more than one-half of the total volume of the group) are 
compensated for mail service on a basis related to the passenger rate struc- 
ture, the operating results for 1949 indicate only a slight deficiency in 
profits from what might be considered a fair return on investment. Only 
a small increase in over-all volume at the same revenue rate structure will 
remove this deficiency. Thus, the passenger rate structure, applicable to 
more than 78% of the total ton mile volume, bears a sound relationship to 
over-all operating cost and can equitably serve as the starting point for 
the compensatory mail rate structure, which applies'to only 5.6% of the 
total ton miles and which is a primary service performed jointly by the 
carriers. 

The extremely small percentage of passenger traffic (less than 2% of 
the total) and of air mail ton miles (about 1% of the total) handled by the 
seventeen local service carriers would not seem to warrant exhaustive re- 
search in attempting to arrive at further refinements in a compensatory 
rate structure which is acceptable to the Big Four, which handle 73%, and 
the other trunk line carriers, which handle 25% of the total traffic. The 
additional government support of the local service carriers in 1949 over 
the reasonable assumed compensatory mail pay was more than ten times 
the amount of such compensatory pay. 

























































Three Carrier Groups Used 


For purposes of developing the discount percentage, carriers have been 
treated in three groups: the Big Four, the twelve other trunk lines, and 
the seventeen local service carriers. The discount percentage applicable to 
the first class passenger rate structure reflected in the attached schedule, 
“Determination of Uniform Discount Percentage Applicable to All Domestic 
Air Carriers to Cover Additional Passengers Expenses to be Excluded from 
First Class Passenger Rate Structure, For the Year Ended December 31, 
1949,” was determined as follows: 

Reductions from the first class fare structure to cover round trips, 
coach fares, etc., have been included as a portion of the discount per- 
centage. 

All passenger expenses comprising the “Passenger Service” group 
(6300) in the Uniform System of Accounts and a substantial portion 
of the “Traffic and Sales” group (6400) were held to be unquestionably 
additional expenses beyond joint operating costs which are occasioned 
by passenger traffic. These include all flight attendants, passenger food 
costs, ticketing expenses, reservation costs, agency commissions, etc. 

Advertising and promotional expenses have been set forth sepa- 
rately, as we believe that these items should not be considered as being 
recoverable in the passenger rates only, since they represent the cost 
of building up and maintaining the higher traffic volume. This higher 
volume in turn serves to lower the over-all unit operating costs of the 
carriers, and the reduced unit operating costs make it possible to oper- 
ate profitably at the existing basic first-class passenger rate structure. 
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To represent sound expenditures these promotional activity costs in 
reality must be more than equalled by the resulting unit cost reduc- 
tions effected by absorbing fixed expenses over an expanded volume. 

As disclosed by the accompanying schedule, the major portion of the 
expenses classed as additional cost of passenger service are of a fixed nature. 
It would be inequitable to include in the discount percentage arrived at to 
cover additional passenger traffic costs, that portion of fixed expenses which 
in reality is available for a higher passenger traffic load than that actually 
experienced. Thus, for carriers other than the Big Four, in expressing the 
relationship of these fixed expenses to the passenger revenues reflected at 
first class passenger rates, the volume of passenger traffic was adjusted to a 
load factor comparable with the average experienced by the Big Four. 
When the first class passenger revenues of the other trunk line carriers 
and for all local service carriers are adjusted to reflect load factors ex- 
perienced in 1949 by the Big Four, the respective ratios of excludable 
expenses to adjusted revenues of these two groups compare favorably with 
the discount applicable to the first class passenger fares of the Big Four. 
Therefore, the discount developed as being equitable for the largest carriers 
should be an acceptable factor for the use of all carriers. 

In our report of April 9, 1951, recommendations were made regarding 
use of a minimum weight of 100 lbs, for each trip, this weight being com- 
parable to the minimum unit of weight (one-half fare) covered in the 
passenger rate structure. In developing the profit and loss statements for 
each station served during the year 1949, it was found impracticable to 
adjust the weight of each mail load carried between stations and, con- 
sequently, we used an average minimum load of 100 Ibs. for those ear- 
riers where the over-all average load in flight was less than 100 lbs. This 
method, of course, does not compensate the carriers to the same extent 
as the use of a minimum of 100 lbs. on each inter-station trip. We be- 
lieve that the 100 lb. minimum load for each inter-station trip should be 
introduced in compensating all carriers, with the understanding that it will 
be subject to future adjustment. 


Suggestions On Discount Application 


In our previous report it was stated that, by relating a compensatory 
mail rate to the first class passenger rate structure, through the introduc- 
tion of a uniform discount to cover those passenger expenses to be elim- 
inated from that structure, any refinements in the basic passenger rate 
structure would thus be automatically covered in the compensatory mail 
rate. Accordingly, to the extent that it becomes practicable in the future 
to recognize in the passenger rate the difference, for example, of the in- 
creased cost of short hauls as compared to long hauls, this difference also 
would be recognized automatically in the compensatory mail rate, since the 
latter will represent a fixed percentage of the resultant effective first class 
passenger rate structure. 

Within an individual carrier, the first class passenger rate structure 
can be converted to a rate per pound for the carriage of mail, either on an 
over-all effective average first class rate or at an individual pound rate 
established in relation to the effective first class passenger fare between 
two specific points on any route or segment. The latter method would seem 
to be more acceptable if refinement of the passenger rate structure eventu- 
ally recognizes the higher cost of short hauls as the primary consideration 
in a varying mileage rate. Under these conditions, the actual weight (sub- 
ject to the 100 lb. minimum) would be compensated for at the complement 
of the discount percentage applied to the specific pound rate prevailing for 
the first class passenger fare between two points, based upon a standard 
passenger weight applicable to the carrier to convert to a pound rate. 
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If the over-all effective average first class passenger rate basis be used, 
the computed total first class passenger revenue can be converted to an 
average amount per ton mile and this amount reduced by the discount. In 
1949 the average of the effective first class passenger ton mile rate for the 
Big Four carriers and for the other trunk carriers was approximately the 
same (65 cents). The average effective first class passenger ton mile rate 
for the local service carriers for 1949 was less than that experienced by the 
larger carriers, which would indicate that the local service carriers’ pas- 
senger fare structures are influenced to a greater extent than the larger 
carriers by competition offered by other forms of transportation. The appli- 
cation of the developed uniform discount to the lower effective first class 
passenger ton mile yield of the local service carriers might seem to inflict 
a penalty on them. Inasmuch as the additional government support required 
by these carriers is greatly in excess of any reasonable compensation for 
the carriage of mail, it would seem equitable to compensate them at a mail 
rate based on the passenger ton mile yield experienced by the Big Four, 
since such average exceeds their individual effective passenger ton mile yield. 

Based on the results for the year 1949 as disclosed by the accompanying 
schedule “Compensatory Mail Rates,” 50 cents per ton mile (65 cents less 
a 23% discount) would appear to be an equitable uniform rate since, in 
our opinion, the promotion and advertising costs should be considered as 
applicable to all services. If advertising and promotional expenses are re- 
quired to be recovered in the passenger revenue only, the ton mile mail pay 
rate would then be reduced to 46 cents (65 cents less 29%). 

The portion of the discount percentages covering fixed expenses, based 
on 1949 figures, would decrease with increased volume. However, increased 
volume, brought about through reduction of the over-all first class passenger 
fares or through increases in the discount percentage to cover greater 
amounts of coach fare, etc., will serve to reduce the passenger rate. Thus, 
a lower discount percentage covering the fixed expenses would be applied 
to a lower effective first class passenger rate, or be offset by a higher dis- 
count percentage to cover increased coach operations, etc., with only the 
net difference affecting the compensatory mail rate per ton mile. 

Continuing Government Support 


The preceding comments pertain to the development of a reasonable 
compensatory mail rate structure. Additional government support must 
continue to be provided to those carriers the combined revenues of which 
are insufficient to yield a reasonable return above the cost of efficient oper- 
ation, so that essential operations are assured in the public interest and 
for national defense. Provision for the payment of air mail service at 
compensatory rates related to the passenger rate structure inflicts no pen- 
alty on any carier if its combined revenues, including mail revenue computed 
at the compensatory rates, are inadequate to meet its requirements. 

This practical approach to a compensatory mail rate structure, should 
however eliminate the need for costly and prolonged allocation processes 
and attempted segregations as to the total cost of the various services ren- 
dered by the carriers. It should also provide an incentive to the carriers 
to which the rates of activity reach the point of producing profitable oper- 
ations without additional government support. A relatively small increase 
in total volume of the major carriers over that experienced in 1949 should 
serve to eliminate the need for government support beyond the compensatory 
mail pay earned. 

In the case of those carriers where over-all operations continue to justify 
government support beyond the amount earned for carriage of mail, the 
use of a compensatory mail rate structure comparable to that paid the larger 
carriers in substance merely serves to separate equitably the total amount 
received from the government. 
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STATE AND LOCAL 


Department Editor: Madeline C. Dinu* 


NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS (NASAO) 


VIATION safety was the predominant theme of the July meeting of 

the Directors of the National Association of State Aviation officials. 

The directors adopted a number of ressolutions dealing with safety, par- 
ticularly in private and agricultural flying. 

The directors voted that aircraft manufacturers should be required to 
design and build aircraft so as to permit effective installation of shoulder 
harness for all occupants and that the CAA and manufacturers seek the 
most effective and economic methods of installing the harnesses in existing 
aircraft. They also called on federal agencies to initiate a project to deter- 
mine the most effective methods of eliminating spiral instability in both 
existing and future aircraft. They also put on the agenda of this year’s 
annual meeting the subject “Investigation to Determine the Best Type of 
Aircraft Structure to Provide Maximum Crash Safety at Minimum Oper- 
ating Speed.” 

In the field of accident research the directors resolved that State avia- 
tion and police departments should cooperate with Crash Injury Research 
at Cornell University in compiling accident information. The directors 
approved in principle a preliminary CAB draft entitled “A Guide to the 
Procedures and Responsibilities for Reporting Accidents in Civil Non-Air 
Carrier Flying” and Aircraft Accident Investigation form. All members 
of NASAO however have been asked to submit their comments to the Safety 
and Enforcement Committee prior to the annual meeting of the Association 
in October. 

The Safety and Enforcement Committee was authorized to act for the 
Association whenever the CAA or CAB violate the existing Federal-State 
Cooperative Enforcement Program by initiating action against a violator 
who has already been tried by State or local courts except where suspen- 
sion or revocation of the airman certificate appears appropriate. 


Uniform Dusting and Spraying Act 

Aside from its concern with safety, the directors meeting adopted a 
resolution calling for the drafting of a uniform state law for the “promo- 
tion and regulation” of the aerial dusting and spraying industry and as- 
signed the task to the Agricultural and Flying Farmers Committee. It was 
also agreed that in the future there should be discussions with the Air 
Transport Association on proposed state and local legislation in an effort 
to develop an agreed position for both NASAO and ATA. 

Other resolutions adopted by the directors recommend (1) that the Air- 
port Use Panel of the Air Coordinating Committee be combined with its 
Airspace Subcommittee and that the Regional Airspace Subcommittees be 
similarly enlarged. It was also agreed that during periods of Civil Defense 
alerts the following visual signals be utilized to recall local flying air- 
craft: 

(a) During daylight hours — Black smoke (from oil and/or waste 
fire) preferably located near wind tee or segmented circle. 

(b) During hours of darkness — Red fuse flares similar to those used 
on highways to warn auto traffic. 


* General Counsel NASAO. 































JUDICIAL AND REGULATORY DECISIONS 


JUDICIAL REVIEW: SEPARABILITY OF CERTIFICATION UNDER 
SECTION 801 FROM ACQUISITION UNDER SECTION 408 


Department Editor: Broudy Simons* 


MONG the problems presented by the Civil Aeronautics Board’s treat- 

ment of the North Atlantic Route Transfer Case! was one involving 
a further manifestation of the interaction of functions of the President 
and the Board under Section 801.2 In the landmark case of Chicago & 
Southern Air Lines v. Waterman Steamship Corp.,? the Supreme Court 
held that an order granting or denying application for certificate of con- 
venience and necessity to engage in foreign air transportation, which is 
subject to the approval of the President under Section 801, may not be sub- 
jected to judicial review under Section 1006. An application and extension 
of this rule is to be found in Trans World Airlines v. Civil Aeronautics 
Board et al.,®> the most recent development in the North Atlantic Route 
determinations. 





* Student Editor, Legal Publications Board Northwestern University School 
of Law. 

1 Prior to 1940, Pan American was the only air carrier authorized to engage 
in foreign and overseas transportation over the North Atlantic Route. The first 
competition came from American Overseas Airlines (formerly American Export 
Lines). American Export Air, Transportation Service, 2 C.A.B. 16 (1940). In 
1944, after determination of postwar routes, other carriers were invited to submit 
applications for the various routes, resulting in the issuance of a third certificate 
of public convenience and necessity to Trans-World Airlines. Northeast Air, 
et al., North Atlantic Routes, 6 C.A.B. 319 (1945). In 1948, PAA and AOA insti- 
tuted a proceeding with the CAB to obtain approval of a proposed acquisition 
by PAA of AOA; the proceeding was consolidated with other proceedings, and 
denominated the North Atlantic Route Transfer Case (Docket No. 3589 et al.). 
TWA was permitted to intervene, to oppose the acquisition. 

252 Stat. 1014 (1938), 49 U.S.C. §601 (Supp. 1951): “The issuance, denial, 
transfer, amendment, cancellation, suspension, or revocation of, and the terms, 
conditions, and limitations contained in, any certificate authorizing an air carrier 
to engage in overseas or foreign air transportation, or air transportation between 
places in the same Territory or possession, or any permit issuable to any foreign 
air carrier under section 482, shall be subject to the approval of the President. 
Copies of all applications in respect of such certificates and permits shall be 
transmitted to the President by the Civil Aeronautics Board before hearing 
thereon, and all decisions thereon by the Civil Aeronautics Board shall be sub- 
mitted to the President before publication thereof. This section shall not 
apply to the issuance or denial of a certificate issuable under section 481(e) or 
any permit issuable under section 482(c) or to the original terms, conditions, or 
limitations of any such certificate or permit.” 

3333 U.S. 103 (1948); reversing Waterman Steamship Corp. v CAB, 159 
F. 2d 828 (5th Cir. 1947), note 24 infra. 

_ £52 Strat. 1024 (1938), 49 U.S.C. 646(a) (Supp. 1951): “Any order, affirma- 

tive or negative, issued by the Board under this chapter, except any order in 
respect of any foreign air carrier subject to the approval of the President as 
provided in section 601 of this chapter, shall be subject to review by the circuit 
court of appeals of the United States or the United States Court of Appeals for 
the District of Columbia upon petition, filed within sixty days after the entry of 
such order, by any person disclosing a substantial interest in such order.” 

5184 F. 2d 66 (2d Cir. 1950). Other respondents joined with the CAB were 
PAA, AOA, and American Airlines (the latter owns a majority of AOA’s stock). 
This cause was joined with Sparks et al. v. Civil Aeronautics Board, in which 
the petitioners, employees of PAA and AOA, moved to stay discharges which 
would result from the acquisition. Like instant case, the petitions were dismissed 
for want of jurisdiction. The Sparks petitioners only sought review (filed 19 
U.S.L. WEEK 3235, March 5, 1951). 
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In 1948 Pan American (PAA) and American Overseas (AOA), both 
holding certificates to engage in air transport over the North Atlantic, insti- 
tuted proceedings before the CAB to obtain approval of a proposed acquisi- 
tion by PAA of AOA. The acquisition of control was to be accomplished 
by (1) PAA’s acquisition of AOA’s property, business and assets under 
Section 408 ® of the Act, and (2) a transfer to PAA of AOA’s certificate 
of public convenience and necessity under Section 401 (i).7 The Board’s 
final order ® approving the acquisition was then approved by the President. 
On review, TWA argued that if the acquisition were allowed its competitive 
position would be injured, and that the procedure followed by the Board 
in promulgation of the order was improper.? Respondents, relying on the 
Waterman holding, contended that review under Section 1006 is not avail- 
able in instances in which Presidential approval is required under Section 
801. Conceding that the Waterman rule was applicable to the issue of judi- 
cial review as to certification, TWA pointed out that the order relating to 
acquisition of assets, covered by Section 408, was not within Section 801, 
and would thus be the proper subject of review. The court concluded, how- 
ever, that where the acquisition and certification are “inextricably mingled 
in the same proceeding,” the Congressional purpose in granting discretion 
to the President as to foreign transport would be thwarted if judicial review 
were permitted.!° 

The basic point of conflict arises with the granting of power to Congress 
to regulate commerce with foreign nations,!! as against the President’s 
responsibility for the proper conduct of our foreign relations.!* In the area 
of issuance of certificates, the determination, based upon the Board’s tech- 
nical and expert knowledge of the field, is submitted to the President prior 
to publication. In this respect, the CAB, as was suggested in the Waterman 
case, is acting as a body of investigators who assist the President in obtain- 
ing the needed data.!* To this data is then added the confidential informa- 
tion from diplomatic sources. The need for interposition of the President 
at this point cannot be fully appreciated without an understanding of the 
significance of foreign air transportation in our international policy and 
national defense.'* To carry on such commercial service today of necessity 
involves the machinery of diplomatic negotiation for access to, landing rights 


652 Stat. 1001 (1938), 49 U.S.C. §488 (Supp. 1951). 

752 Stat. 989 (1938), 49 U.S.C. §481(i) (Supp. 1951). 

8 Prior to the final order, which is the subject of this note, the Board origi- 
nally had denied the application on June 1, 1950. The President approved the 
order on June 29, 1950, and returned it to the Board with his signature affixed. 
The next day, prior to publication, the President recalled his approval, and 
ordered the Board to approve the acquisition, with which it complied on July 10, 
1950. TWA and Sparks et al. argued, inter alia, that the original order became 
effective the day the President signed it, that the subsequent order was ineffective 
for want of notice and hearing, and, as such, was a violation of due process. 
The court, however, held that the finality of the order depended on approval by 
the President, the final arbiter. 184 F. 2d 66, 71 (2d Cir. 1950). 

® Note 8 supra. 

10 184 F. 2d 66, 71 (2d Cir. 1950). 

11 U.S. Const. Art. I, §8. 

12 U.S. Const. Art. II, §§1 and 2. United States v. Curtiss-Wright Corp., 
299 U.S. 304 (1936) (with authorization from Congress, President issued em- 
bargo on export of arms) ; Prize Cases, 2 Black 625 (U.S. 1862) (without authori- 
zation by Congress, President proclaimed blockade). 

_ 18United States v. George S. Bush & Co., 310 U.S. 371 (1940); Norwegian 
Nitrogen Products Co. v. United States, 288 U.S. 294 (1933); Hampton & Co. 
v. United States, 276 U.S. 394 (1928). 

14“Congress may of course delegate very large grants of its power over 
foreign commerce to the President . . . The President also possesses in his own 
right certain powers conferred by the Constitution on him as Commander-in-Chief 
and as the Nation’s organ in foreign affairs. For present purposes, the order 
draws vitality from either or both sources. Legislative and Executive powers are 
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in, and other privileges of the air over foreign countries furthermore, full 
disclosure of such data would serve only to imperil the national defense, and 
resolution of a foreign policy, infused with elements of prophecy, would 
otherwise be thwarted.15 Notwithstanding the strong policy arguments in 
favor of denying review under circumstances in which the President’s dis- 
cretion is involved, it is to be noted that, while the Waterman case was con- 
cerned specifically with the type of certification problem to which the Con- 
gress directed its attention in enacting Section 801,!° an added factor, that 
of acquisition of physical assets, not involved in the Waterman case, is the 
crux of the problem in the Trans World case. 

Closer analogy to the fact-situation in Trans World might thus be found 
in Pan American Airways Co. v. Civil Aernautics Board et al.17 In an 
action based upon a CAB order granting a certificate, but dismissing an 
application for acquisition of control,!* the court refused to review the 
certification, but as to the acquisition, held that such order did not require 
Presidential action under Section 801, for its validity “depends, in the case 
of the order dismissing the application under Section 408, upon questions 
in which the discretion of the President is not involved .. .”19 Although 
finding nothing inconsistent in the situation where the certificate is issued 
prior to approval of the acquisition, or even where the acquisition has been 
refused,?° the court went on to reverse and remand the Board’s action under 
Section 408. While, on its face, it appears to be strong precedent for separa- 
bility of certification and acquisition, distinguishing factors are apparent. 
The Pan American court cited with approval the holdings of the ICC, in 
cases arising under the Motor Carrier Act, as standing for the proposition 
that the Board is not required to withhold the certificate until it has ap- 
proved the acquisition of control, and that the issue as to whether the use 
of the mode of transport will promote the public interest relates only to the 
approval of the acquisition, and not to the certificate. The value of such 
an analogy in this area today is somewhat dubious, in light of the adamant 
refusal of the Waterman court to accept a comparison of decisions simply 
because the holdings were made in another phase of the transportation in- 
dustry.22 Secondly, the fact that the prospective transferee was a steam- 





pooled obviously to the end that commercial strategic and diplomatic interests of 
the country may be coordinated and advanced without collision or deadlock be- 
tween agencies.” Waterman, note 3 supra, U.S. 103, 109 (1948). See also §802 
(52 Stat. 1014, (1938) 49 U.S.C. §602 (Supp. 1951); prescribing the role of the 
Secretary of State in negotiations with foreign governments for establishment 
and development of air navigation. 

15 Waterman, note 3 supra, 303 U.S. 103, 111 (1948). 

16 88 Conc. REC. 6853-6854, 6858-6859 (1938). Hearings Before Committee 
on Interstate and Foreign Commerce, H.R. 9738, 75th Cong., 8rd Sess. (1938), 
at 38. 40, 146. 

17121 F. 2d 810 (2d Cir. 1941). 

18 American Export Airlines, a subsidiary of American Export Lines, applied 
to the CAB for a certificate of convenience and necessity authorizing it to oper- 
ate by air between the United States and Portugal, and for an order of approval 
of acquisition of control by the parent corporation. The CAB granted a temvorary 
certificate, but dismissed the application on acquisition. The court. in affirming 
on review, felt that if it reviewed the action of the Board, it would “be placed 
in a position where we might be obliged to reverse a tribunal whose subsequent 
action the President might decline to approve.” 121 F. 2d 810, 814 (1941). 

19 121 F. 2d 810, 815 (1941). 

20 “We find no provision in the Civil Aeronautics Act requiring the Board 
to withhold certificates until after approval of the control .. .” 121 F. 2d 810, 
816 (1941). 

21191 F. 2d 810, 815-816 (1941). 

22 Waterman, note 3 supra, 303, U.S. 103, 106-108 (1948). Although this 
dicta would not serve to refute the well-established analogies among the various 
transportation fields as to tort, contract, and property concepts, the Waterman 
case would seem to indicate that the overlapping does not extend to the field 
of administrative law. 
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ship company, for which Section 408 does not require an approval of ac- 
quisition, or that it involved the acquisition by a subsidiary corporation of 
its parent rather than of one air carrier by another, might serve to render 
the Pan American case of little value; however, no basis for such arguments 
may be found in the precedents. Lastly, the basic vitality of the Pan Amer- 
ican case must rest on the extent to which the Waterman case has nullified 
its effect. Although only the certification issue arose in the Waterman 
case, the question is still open as to how that court, divided 5-to-4, would 
have handled the problem of acquisition. Certainly the Trans World case, 
arising in the same circuit as the Pan American case, would appear to have 
reversed the earlier case on the basis of what the Waterman case might 
have held; otherwise, there is no basis on which to reconcile the transfor- 
mation from a view of complete severability to the present view that the 
issues are “inextricably mingled.” However, this argument would presup- 
pose that Waterman overruled Pan American. On the contrary, the Water- 
man case was reviewed to resolve a conflict 23 between the 5th circuit 24 
and the Pan American case, the Supreme Court reversing the 5th circuit. 


Assuming, therefore, that the Pan American case continues to stand 
for the proposition that there are fact situations in which the President’s 
discretion is not controlling, the next inquiry is as to the nature of those 
areas, based on both the statute and policy considerations. The test would 
seem to be the extent to which the participation of the President is allowed 
on the consideration of his responsibility for the integrity of our foreign 
affairs. In the Waterman case, the Solicitor General conceded that circum- 
stances might arise where judicial review would be appropriate.25 The vari- 
ous conditions precedent to issuance of a certificate, such as public notice 
and hearing under Section 401 (c),?® and the requirements as to the terms 
and conditions of the certificate under Section 401 (f),27 would constitute 
appropriate Board action, and therefore be reviewable. The Waterman 
court also assumed that its opinion was limited to orders of the Board 
which arise “by proceedings not challenged as to regularity.”28 The dissent 
was also concerned particularly with the possibility of lack of control over 
the Board’s acting in a lawless manner.?® As a further example of the 
argument that Section 801 does not give the President control over all such 
orders is the authority to issue orders fixing mail rates payable to both 
domestic and foreign carriers, which is vested exclusively in the Board 


under Section 406.°° 


23 Waterman, note 3 supra, 303 U.S. 108, 105 (1948). 

24 Waterman Steamship Corp. v. Civil Aeronautics Board, 159 F. 2d 828 
(5th Cir. 1947). Upon the CAB’s denial of Waterman’s application for certifica- 
tion, Waterman appealed. The 5th Circuit disclaimed any power to review the 
President’s action, but regarded any Board order as incomplete until court review, 
after which the completed action must be approved by the President; accordingly, 
it refused to dismiss and asserted jurisdiction. 

25 Government’s Brief, pp. 52-53. 

2652 Stat. 987 (1938), 49 U.S.C. §481(c) (Supp. 1951). 

2752 Stat. 988 (1988), 49 U.S.C. §481(f) (Supp. 1951). (The certificate 
must permit the handling of foreign mail, but may not restrict the right of the 
carrier to add to or change schedules.) However, this exception is covered 
specifically in the last sentence of §801, note 2 supra. 

28 Waterman, note 3 supra, 303 U.S. 103, 105 (1948). This language con- 
struction was affirmed in Seaboard & Western Airlines v. Civil Aeronautics Board, 
181 F. 2d 777 (D.C. Cir. 1949). This is the crux of argument in the Trans World 
case as to the regularity of the two orders issued by the Board (see note 8 supra). 

29 “Presidential approval cannot make valid invalid orders of the Board.” 
Waterman, note 3 supra, 303 U.S. 108, 116 (1948). “The Board can act in a law- 
less way. With that in mind, Congress sought to preserve the intergrity of the 
administrative process by making judicial review a check on Board actions.” 303 
U.S. 103, 117 (1948). 

80 52 Stat. 998 (1988), 49 U.S.C. §486 (Supp. 1951). 



































JUDICIAL 369 

For purposes of the Trans World case, however, the question looked 
more to the problem of separability than to that of regularity. The argu- 
ment suggested 3! would construe the final order as a dual entity: a state- 
ment by the Board that the carrier is fit, willing and able to fly the route, 
which the Board deems demanded by public convenience and necessity, and 
a statement by the President that the operation of the route has been co- 
ordinated with our foreign policy. The statutory standards °? required by 
the former would put the court in a position to settle that question con- 
clusively, regardless of the President’s determination on the latter. Peti- 
tioners in the Trans World case pointed out that in practice the Board had 
issued several orders without making them subject to, or obtaining, Presi- 
dential approval, even though overseas, foreign or territorial air transport 
was involved ;33 in answering this argument, the CAB pointed out that these 
were the result of a mere inadvertant failure rather than a conscious 
refusal to submit the orders to the President, and were decided before the 
Waterman case, which focused attention on the issue. The court rejected 
TWA’s contention without discussion. In any event, the Board today, con- 
sidering itself bound by the President’s action in such instances, would be 
reluctant not to act in accordance with the Waterman view of the scope 
of authority of the President.3* It is at this point that the problem arises: 
how far will the Board tend in submitting matters to the President, so as 
to conform to the “inextricably mingled” test. 

To achieve separability, the proper line of inquiry might better be based 
on pure administrative policy considerations. Thus in the Trans World 
case, TWA might have succeeded by attempting to distinguish the factors 
and standards requisite for issuance of a certificate, on the one hand, and 
those for approval of an acquisition, on the other. When the Board passes 
on a certificate, it must determine that the carrier is fit, willing and able 
to perform such transportation properly. In deciding whether the standard 
is met, the factors involved are whether a useful public service, responsive 
to a public need, will be served thereby, whether this purpose can be served 
adequately by existing facilities, whether the cost to the government will 
be outweighed by the benefit which will accrue to the public from the new 
service, and whether the applicant can serve the purpose without impairing 
the operations of existing carriers.*5 The President must thus be bound, to 
some extent, by some of the same considerations. In passing on an applica- 
tion for acquisition, however, the Board looks to the standards of public 
interest set forth in Section 2,3 weighs the factors of competition and 


8115 J. Ain L. & C. 474, 477 (1948). 

82 “Those orders which do not require Presidential approval are subject to 
judicial review to assure application of the standards Congress has laid down.” 
Waterman, note 3 supra, 303 U.S. 103, 109 (1948). 

33 National-Caribbean-Atlantic Control Case, 6 C.A.B. 671 (1946) (applica- 
tion denied) ; American Airlines, Control of American Export Airlines, 6 C.A.B. 
371 (1945) (approved); Acquisition of Cordova Air Service, by Alaska Airlines, 
4C.A.B. 708 (1944) (denied both acquisition and certification) ; American Export 
Airlines, Inc.-American Export Lines-Control-American Export Airlines, 3 C.A.B. 
619 (194) (denied); Marine Airways, Alaska Air Transport-Consolidation, 3 
C.A.B. 315 (1942) (approved); Wien Alaska Airlines-Acquisition of Mirow Air 
Service, 3 C.A.B. 207 (1941); Pan American Airways-Acquisition of Pan Amer- 
ican Airways-Africa, Ltd., 3 C.A.B. 32 (1941) (approved). 

34 In the TransWorld case, early in the proceedings, in its order establishing 
the scope of the issues, the Board indicated that its order would be submitted to 
the President for his approval. Order No. E-2833 (R. 158, 161). See also Pacific 
Northwest Hawaii Service case, 9 C.A.B. 414 (1948); Additional Service to Latin 
America, 6 C.A.B. 857 (1946). 

3514 Gro. WASH. L. REv. 611 (1946); 15 J. Am L. & C. 480 (1948). 

3652 Stat. 980 (1938), 49 U.S.C. §402 (Supp. 1951). “ ‘Public interest’ as 
uced in the Act is not a mere general reference to public welfare, but has a direct 
relation to definite statutorv obiectives, including those set forth in Section 2 of 
the Act which directs the Board, in the exercise and performance of its powers 
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monopoly, the need for a balanced system, and price, and arrives at a bal- 
ancing conclusion.*? The distinction is most readily apparent from a con- 
sideration of the factor of price. As a rule, the Board has taken a liberal 
attitude toward price, but will disapprove an acquisition if found to be 
excessive. Thus, as in the Pan American case, the carrier could be certi- 
fied, but not have the wherewithal, the physical assets, with which to operate 
the route. To obviate this inconsistency, however, the CAB could follow 
its approach in the Mayflower ** case, where the Board issued a conditional 
approval, approving the purchase and the transfer of certificate on the 
condition that the purchase price would not exceed a certain amount. 
While there was an initial reluctance to approve the price of assets 
other than those of a physical nature,°® there is now adequate author- 
ity for including such intangibles as goodwill and prospective earnings in 
the purchase price.*° Were such operating rights given an independent 
value, as within the concept of property, it would violate all earlier hold- 
ings to the effect that a certificate of convenience and necessity is in the 
nature of a permit or license, personal in nature, rather than a property, 
contract, or franchise right.*! 

These are the considerations inherent in determination of an acquisition 
which are not necessarily the proper subject-matter to be raised in analysis 
of whether or not a certificate should be issued. Once severability is con- 
ceived, the interaction of Sections 801 and 1006 should create no further 
obstacle. In the final House bill, Section 1006 provided for review of “... 
any orders ... except those not properly subject to review by the courts 
of law.” Prior to enactment, Congress substituted the present provision 
limiting the exemption from review to orders affecting foreign air carriers. 
Notwithstanding the extension of the Waterman case, this change would 
seem to have indicated an intent that all other orders be open to the courts. 
To avoid Presidential control over ali phases of foreign, overseas and terri- 
torial air commerce, contrary to the intendment of Congress, Section 1006 
must be so construed; otherwise, only the Congress, by amending Section 
801 so as not to include Sections 408 and 406, can avert the nebulous test 
of holding issues “inextricably mingled.” 

Allen Meyeron* 





and duties under the Act, to consider, among other things, as being in the public 
interest.” United Air Lines Transport Corp.-Acquisition of Western Air Express 
Corp., 1 C.A.A. 739 (1940); Braniff Airways, Inc., et al., Acquisition of Aerovias 
Braniff, S.A., 6 C.A.B. 947 (1946). It might be argued, however, that the con- 
cept of public interest is to be found in certification also. See §§401(i) and 
412(b) (52 Stat. 989 (1938), 49 U.S.C. §481(i) (Supp. 1951), and 52 Star. 
1004 (1938), 49 U.S.C. §492(b) (Supp. 1951). 

37 Woods, What are the Considerations of the Board in an Application for 
Acquisition of Assets? 37 Gro. L. J. 66 (1948). For balancing of factors, see 
eo gpere iniicmes of Control of Mid-Continent Airlines, 7 C.A.B. 

38 Acquisition of Mayflower Airlines, by Northeast Airlines, 4 C.A.B. 680 
ag Be transferee was willing to pay more, but the Board limited the price 
to $10, . 

39 Acquisition of Marquette by TWA, 2 C.A.B. 1 (1940). 

40 Western-United, Acquisition of Air Carrier Property, 8 C.A.B. 298 (1947) ; 
Acquisition of Marquette by TWA, 2 C.A.B. 409 (1940). Criticized strongly in 
48 wer L. REv. 88 (1948), 61 Harv. L. REv. 523, (1948), 15 U. or Cui. L. REV. 
843 (1948). 

41 Cannonball Transportation Co. v. American Stages, 53 F. 2d 1051 
(S.D.E.D. Ohio 1931); In re Moritz, 174 Neb. 400, 23 N.W. 2d 545 (1948). The 
argument in the dissent in the Western-United case, note 40 supra, that the 
certificate is a public grant, and cannot be assigned value as such, is consistent 
with these cases. Furthermore, §401(f) of the Act (52 Stat. 990 (1938) 49 
U.S.C. 481(j) (Supp. 1951) provides that: “No certificate shall confer any pro- 
prietary property, or exclusive right . 

‘ a Competitor, Legal Publications east Northwestern University School 
of Law. 
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DIGEST OF RECENT CASES 


NEGLIGENCE — CORPORATE FUNCTION 
Brumett V. City of Jackson, Mississippi 
— Miss. — 51 So. 2d 52 (March 12, 1951) 

The city of Jackson furnished public parking space and tie down serv- 
ice for a stated monthly charge. The airport was negligent in using rotten 
rope loosely tied and as a result the plane was blown over and practically 
demolished. The city was held liable for this negligence notwithstanding 
the posting of a notice at the airport, ‘““Not responsible for loss of property, 
theft, or other causes,” and notwithstanding a city ordinance to the effect 
that the city would not be liable for accidents or injury to equipment from 
any cause. The decision was based on the theory that in operating the 
airport the city was engaged in a corporate and not a governmental func- 
tion. 


RELEASE FROM LIABILITY — EQUITY 
Heuter V. Coastal Air Lines, Inc. 
—N.J.—79 Atl. 2nd 880 (March 20, 1951) 


The plaintiff was allowed to recover damages for injuries received in 
an airplane crash even though he had signed a release. It was held that 
inasmuch as the plaintiff could not read and did not know what he was 
signing, the release had been obtained by fraud and was invalid. Although 
the mere failure of the signer to comprehend the effects of his act may 
not be sufficient to invalidate the release at law, equity can give relief where 
upon all the evidence it appears that unfair and inequitable advantage was 
taken by the company. 


INDEPENDENT CONTRACTOR — NEGLIGENCE 


Barnes et al V. Northwest Airlines, Inc. 
— Minn. — 47 N.W. 2d 180 (March 22, 1951) 


A civil air-carrier crashed while ferrying army personnel. Liability was 
claimed by certain of the injured personnel against the air carrier for neg- 
ligence on the grounds that the air carrier was acting not as an employee 
of the government, which would limit its liability, but as an independent 
contractor in its performance of military services. Although negligence 
was not proved and the case dismissed on that ground, the court indicated 
that under the terms of the “overall contract” between the government and 
the carrier whereby the carrier agreed to perform for the United States, at 
its direction, military services at such time as the government would direct 
by “Service Orders”, the cost to be paid by the United States and the carrier 
to be paid a fixed fee for each project, the relationship between the govern- 
ment and the defendant air carrier was one of employer and employee, not 
that of independent contractor with liability for damages incurred in the 
course of such operations. 


TAXES — AUTHORITY OF COUNTY 
People Ex Rel. Downs V. Scully 
— Ill. —97 N.E. 2d 829 (March 22, 1951) 

An objection to a tax levied for a county airport was sustained on the 
grounds that where the ballot used in the election approving the tax failed 
to state the number of years for which the proposed tax was to be levied 
as required by the County’s Act. 
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DAMAGES — RECOVERY — BAILMENT 


Johnson Et Al V. Central Aviation Corp; Gross 
— Cal. — 227 p. 2nd 114 (March 27, 1951) 


Where an aviation school corporation’s plane, being taxied by a student 
pilot collided with plaintiff’s plane which was to be sold to the aviation 
school, damages could be collected for cost of repairs, for the loss of the use 
of the plane by plaintiffs (because the plaintiff would have to hold the plane 
for a longer time than would have otherwise been the case in order to make 
repairs) and for profits through the contemplated sale of the plane to the 
school. However, recovery can be had only against the pilot and not against 
the aviation corporation because the pilot as a student was a bailee and not 
an employee or agent of the corporation. 


CORPORATIONS — CREATION — REVENUE BONDS — SEVERABILITY 


Meisel v. Tri-State Airport Authority 
— W. Va. — 64 S.E. 2d 32 (March 1, 1951) 


Tri-State Airport Authority was created pursuant to an agreement 
among several cities by a special act of the legislature of West Virginia. 
In order to obtain funds, revenue bonds were issued. The plaintiff brought 
suit to challenge the constitutionality of the act by which the authority was 
created on the grounds that Article XI of the state constituion required that 
all corporations be created by general law and prohibited the creation of 
corporations by special law. Plaintiff also sought to enjoin the issuing of 
the revenue bonds. 


The court held for the defendant, ruling that the authority was a cor- 
poration formed for a public as distinguished from a private purpose and 
therefore could properly be created by direct legislative action. In addition 
the court upheld the validity of the revenue bonds pursuant to the special 
legislative enactment, concluding that no general law of West Virginia 
was sufficient to provide the Authority with means for raising sufficient 
funds and that delegation by the legislature to the corporation to issue the 
bonds was necessary and valid. Finally, the court held that the provisions 
of the statute were severable so that even though a section of the Act per- 
mitting distribution of assets to members of the Authority was probably 
unconstitutional, the rest of the Act was nevertheless valid. 


DECLARATORY JUDGMENT — COMMON CARRIER — CROP DUSTING 


Marsh Aviation Co., Inc. V State Corporation of New Mexico 
— New Mexico — 228 P. 2d 959 (March 15, 1951) 


In a suit brought by plaintiff aviation company for declaratory judg- 
ment, it was held that an aviation company which is engaged solely in crop 
dusting services is not to be defined as a common carrier and need not 
obtain a license from the State Corporation Commission. The reasoning of 
the court was that the aviation company was engaged in the business of 
selling special services of crop dusting to farmers and the carrying of in- 
secticides pursuant thereto did not make the company a common carrier. 


CONDEMNATION — LOSS OF VALUE 


City of Fresno V. Hedstrom 
— Cal. App. — P 2d 809 (April 138, 1951) 


Where the government condemned part of a parcel of land for an air- 
port, the court upheld an award of $6,000 as severance damages to the 
remaining portion of the land because it was shown that the condemnation 
directly caused a loss in market value to the remaining portion due to the 
adverse effect of low flying aircraft. 












JUDICIAL 


COLLECTIVE BARGAINING — RAILWAY LABOR ACT 


Hettenbaugh Et Al V. Airline Pilot’s Association International 
— Fed. — 5th Cir. (May 1, 1951) 


Certain pilots employed by National Airlines who were not members 
of an Airline Pilots voluntary unincorporated collective bargaining associa- 
tion charged wrongful discrimination against them by the association. The 
court held that the complaint did not state a Federal question on the ra- 
tionale that even though National Airlines was subject to the Railway Labor 
Act there was no violation of any right guaranteed by that act. The court 
ruled that the act does not attempt governmental regulation of working 
conditions, but is interested only to see that disagreement as to conditions 
does not reach the point of interfering with interstate commerce. 


TITLE — EMINENT DOMAIN 


Swetland v. Curry Et Al 
— Fed. — 6th Cir. — (May 9, 1951) 


The District Court had entered a decree against Curtiss Airports Cor- 
poration, “their agents, or successors, and all persons and corporations, pri- 
vate or municipal deriving title from Curtiss,” enjoining them from operat- 
ing an airport on a certain piece of property owned by complainant. The 
court held, however, that where this land was later appropriated by the 
county for use as an airport, the county commissioners were not in contempt 
of the injunction inasmuch as the county under its power of eminent domain 
took a completely new and original title rather than a derivative one, the 
county commissioners were not a party to the original injunction suit and 
weer not included in the District Court decree. 


CONTRACT — INSURANCE — RETURN OF TRIP INSURANCE TICKET 


Fidelity and Casualty Co. of New York v. Smith 
Fed. — 10th Cir. (1951) 


Mere failure to actually turn in an original return trip insurance ticket 
when buying a new one because of the necessity of making a return trip 
on a different line from the one of original transportation did not void the 
original policy which gave protection for the round trip as this exchange 
was not expressly or impliedly made a condition of the policy determining 
liability. 




































BOOK REVIEWS 


SHAWCROSS AND BEAUMONT ON AIR LAW, Second Edition, by 
Christopher N. Shawcross, K. M. Beaumont, and Patrick R. E. Browne; 
Butterworth & Co. (Publishers) Ltd., Bell Yard, Temple Bar, London, 
1238 p. with index. $26.50. Agents: The Carswell Co., Ltd., 145-149 
Adelaide Street W., Toronto 1, Canada. 


Comparison of the First and Second editions of this book portrays 
in sharp relief the change from an international air law based on the Paris 
Convention to that of the new Chicago Convention era. The First edi- 
tion, published in 1945 after an earlier manuscript was burned in the 
“blitz” of London, contained the following note on the Title Page, “If 
an International convention emerges from the discussions at the Chicago 
Conference, and such convention is ratified by a substantial number 
of States including the British Empire and the United States of America 
it is intended to publish a supplement to this book dealing with such con- 
vention.” More than a supplement has been needed and this edition with 
five years of the Chicago Convention experience to relate is a book that will 
prove valuable to the air lawyer, government official or student. 

For most American users the main value of this book lies in its pre- 
sentation of international air law. After a short historical summary and 
statement of terms, the authors treat the nature, sources and scope of inter- 
national air law along with the machinery for creating and administering 
it and Part V offers discussions of laws restricting and regulating the right 
to fly including the challenging problems of the “right of non-scheduled 
flight” of Article 5 of the Chicago Convention. The next section presents 
concisely the laws governing the establishment and operation of air trans- 
port services and the text on the “Bermuda Plan” makes interesting read- 
ing in view of current trends in aviation bilaterals. Other parts of the book 
deal with international law relating to ownership, hire, manufacture, master 
and servant problems, airports and air navigation facilities and aircraft 
insurance. 

The appendices of the volume deserve special mention because they 
present a compact collection of the texts of the following international con- 
ventions: Warsaw, Sanitary, Rome, Precautionary Arrest, Salvage, Fuel 
Tax, Chicago Transit, Transport and Mortgage. Earlier conventions which 
were included in the first edition are omitted. A ready reference table of 


parties to the conventions is also provided. 
E. C. S. 





HIGH HORIZONS, by Frank J. Taylor, McGraw-Hill Book Company, 
Inc., 3300 W. 42nd Street, New York, N.Y. 198 p. illus. $4. 


While this book is intended to be the study of the development of United 
Airlines, the author interweaves the story of U. S. commercial aircraft im- 
provement and production and airline finance. 

This volume is not written as a technical treatise for aviation lawyers, 
but it has much of the behind-the-scenes story of some of the legal and 
governmental problems which have faced the airlines. For example, the 
following quotation from the book is typical: 

“The Black Committee investigation would have resulted only in a 


revision of contracts, instead of the drastic and calamitous cancellation 
order, except for the unexpected entry of Franklin D. Roosevelt per- 
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sonally into the picture. Although the cancellation order was issued by 
Postmaster General Farley and Farley was blamed for the dire conse- 
quences, it developed later that he had very little to do with it. What 
happened was largely the doings of an incoming President, still eagerly 
throwing the rascals out. Alert for ways of discrediting the Hoover 
administration anew, the President and his White House advisers 
picked up the testimony before the Black Committee, spotting a new 
whipping boy. 

“When Farley was called to the White House and asked about 
holdover mail contracts, he agreed that they should be canceled, but 
advised that the operators be allowed to fly the mail at reduced rates, 
to be determined after new legislation could be passed. Overruling his 
Postmaster General, the President decided upon a dramatic gesture of 
cleaning the Hoover stables. He called in General Benjamin D. Foulois, 
chief of the Army Air Corps, and asked if his pilots could take over and 
fly the air mail. With the Air Corps starved for appropriations, the 
General recognized an opportunity to make friends and influence 
Congress. He assured the President his pilots would be ready in a fort- 
night. It was a well-meant promise that backfired disastrously. 

“Although the Postmaster General, Assistant Secretary of Com- 
merce for Aeronautics Eugene Vidal, and other advisers counseled other- 
wise, General Foulois’s assurance was all that the headstrong President 
needed to fan up an artificial emergency, which he did in an executive 
a. issued from the White House on the afternoon of February 9, 


This and other quotations which could be made, should tempt many 
readers of aviation literature. 
©; Fs EB. 





ECONOMIC REGULATION OF SCHEDULED AIR TRANSPORT, 
by A. J. Thomas, Jr. Southwestern Legal Foundation Series; Dennis & 
Company, Inc. Buffalo, N. Y. 266 p. 


This book should become a popular volume for both air lawyers and the 
teachers of law students. For the latter the book could be used equally well 
as a text in administrative law or international law classes. A short chapter 
on the Constitutional Basis for the Regulation of Civil Aviation is worthy 
of note also. The author cites cases which should furnish practitioners with 
the initial direction for their further research and the inclusion of pertinent 
excerpts from CAB decisions and interpretative footnotes complete the 
volume. 

About one-third of the book deals with the economic regulation of inter- 
national air transport. In this brief space, however, the author covers both 
the proposals and actualities in this intriguing field. The author concludes 
that U.S. international air carriers by wise planning and operation may be 
able to cut their losses in the near future but that the problem of “fifth 
freedom” traffic rights will require an “international body with the regula- 
tory authority over the granting of operating rights, rates and unfair 
practices of nations and international airline companies.” 

C. Tek: 
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